Introduction

It is difficult to define competition. Perhaps that is the reason for the lack
of a standard definition of competition as the term relies on relative com-
parisons of different economic actors (ptivate sectot, government, consum-
ers etc.) for its evaluation. The presence of competition in an economy can
be gauged at different levels. At the national level, the absence of policy-
induced entry and exit barriers in different sectors of the economy can be an
indicator of competition. At the firm level, competition results in businesses
that rely on efficiency and creating consumer value rather than indulging in
anti-competitive practices. At the consumers level, the availability of choices
and opportunity to “maximize their utility” can be taken as indicators of
competition in an economy.

Nepal, which has a long history of inward-looking economic and trade
policies, started liberalising its economy in the mid 1980s. Since then, it has
been allocating greater role to the private sector. It is a well-known fact that
competition forms the basis of a free market economy and the lack of the
“social conscience” of the public sector is compensated by a “competitive
environment” in which private firms can survive only by respecting custom-
ers. The lack of competition is likely to lead to consumer exploitation and
inefficient use of scarce resources.

Historically, the government has played a major role in the industrial and
trade sector in Nepal. The main focus of the policy makers prior to the start
of the liberalisation process in the mid 1980s seems to have been on delivery
of goods and services by the public sector. In this regard, the government in
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many cases promoted monopolies and even today important sectors of the
economy such as the telecommunication and the electrical power sectors are
dominated by state monopolies. The priority of the government was the
supply of goods and services, not ensuring that there is enough competition
in the market. This resulted in low priority to competition in the national
policy sphere and a lack of competition culture among the different agents
of the economy.

Realising this, South Asia Watch on Trade, Economics & Environment
(SAWTEE) and Nepal office of the Department for International Devel-
opment (DFID),UK have together started Competition Advocacy and Edu-
cation Project (CAEP) with the objectives of building competition culture
amonyg different stakeholders in Nepal. This study was conducted as it was
felt that a study on the “Status of Competition in Nepalese Economy” would
greatly help in understanding different aspects of competition in Nepal and
would also be a valuable tool for advocacy.

Against this background, this publication gives an overview of competition
in the Nepalese economy. The first chapter introduces the reader to the
Nepalese economy, and gives brief information on recent economic pet-
formance, agricultural sector, trade and industry and the country’s invest-
ment and foreign exchange situation. This chapter also highlights the indus-
trial, trade, investment and privatisation policies adopted by the government
at various stages.

The second chapter focuses on the nature of competition in the Nepalese
economy. As the nature of competition in one sector can be completely
different from that in another sector, this chapter has been divided into three
sections viz. manufacturing, utilities and services. Within each section analysis
has been done to identify the entry and exit bartiers and nature of competi-
tion in different industries. As it was not within the scope of this study to
cover all the industries, only few industries have been analysed.

The third chapter looks at some specific sub-sectors and analyses the evolu-
tion of regulatory regime. Due to their importance in the national economy
the telecommunications, financial, electrical power and civil aviation sectors
have been chosen for closer scrutiny. All these sectors have their own Sectoral
regulators and have seen changes in the policy and market structures in the
last couple of years.

Consumers are the raison d'étre of all business activities and strong consumer
movement puts pressures on businesses to be competitive, to avoid unfair
and restrictive business practices and to respect customers. Hence, any dis-
cussion on competition is incomplete without an analysis of consumer policy
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and movement. Chapter Four thus, looks at the current laws and regulations
that ensure consumer protection. This chapter concludes by looking at the
complementarities between consumer policy and competition policy.

The fifth chapter is an attempt to document the prevailing anti competitive
practices in Nepal. Anti competitive practices are activities that firms engage
in to restrict or eliminate competition. The main reason for indulging in such
activities is to gain and then abuse monopoly power.

The sixth chapter is a result of a survey conducted among 50 consumers, 25
policy makers and 25 business people on different aspects of competition
policy and law. Three separate sets of questionnaire were used for the sur-
vey, each for business community, policymakers and consumers. The differ-
ent aspects covered in the survey included the extent of awareness on com-
petition issues, their perception of prevalence of anti- competitive practices
in Nepal, actions taken while faced with anti-competition practice, extent of
knowledge on the existing legal mechanism to address anti competitive prac-
tices and views on the need and coverage of a comprehensive Competition
Law.

The seventh chapter looks at the various laws that affect competition. In this
regard, this chapter analyses the impact of the Industrial Enterprises Act, and
the Foreign Investment and Technology Transfer Act on competition. While
acquiring the Wotld Trade Organisation (WTO) membership, Nepal made a
voluntary commitment to enact Competition Law. Accordingly, the govern-
ment has prepated a draft Competition Law. The salient features of this
draft have also been documented in this chapter.

The eighth chapter includes some recommendations to develop a competi-
tion culture in Nepal. These include mainly two types of activities: those
related to policy/legal changes and those related to capacity building require-
ments of different stakeholders.



dH AP E|R

Economic Performance
and Policies

epal, with a population of 23 million and 147,181 square kilometers of

land area, is a small landlocked kingdom in the foothills of the Himalayas.
It is surrounded by China in the north and India in all other sides. With a per
capita income of US $§ 269, Nepal is one of the poorest countries in the
world. Neatly half of its population lives below the poverty line and there
are large disparities among income groups, among socio-ethnic groups, and
between urban and rural areas. Nepal still has a highly underdeveloped
economy, with agriculture still accounting for 37 percent of the Gross Do-
mestic Product (GDP) and 76 percent of the employment.

1.1 Economic Performance

Nepal’s macro economic trend shows a mixed picture, especially since Nepal
saw a major shift in economic strategies towards greater market orientation
in the eatly 1990s. Improving balance of payments(BOP), adequate foreign
exchange reserves, modest inflation, and narrowing fiscal deficits are some
of the features displaying soundness of the economy. However, in the growth
of the productive sectors, the economy depicted erratic trends (HMGN/
MOICS 2002, 13). Following the economic reforms, Nepal made good
progress initially in improving macroeconomic stability and accelerating eco-
nomic growth in the early 1990s. However, the favourable initial effect re-
sulting from policy reforms has not been sustained. The economy has slowed
down starting in the later half of the 1990s (HMGN and UNIDO 2002, 10).
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Except for the fiscal year(FY) 2001/02, Nepal has had positive GDP growth
in the last decade. The Nepalese economy in FY 2003/04 was expected to
register a growth rate of 3.6 percent against 2.7 in 2002/03 (HMGN/MOF
2004, 5). The average growth rate in the last decade was approximately 4
percent. In the FY2003/04, share of the agticulture and non-agriculture sec-
tors to GDP was 39 percent and 61 percent respectively.

1.1.1 Agriculture Sector

Nepal’s economy is highly dualistic, with a backward agricultural sector and
a relatively modern non-agricultural /urban sector. The agticultural sector is
still the backbone of the rural economy and accounts for about two-fifths of
the value added in the economy.

Agticulture achieved a 3.7 percent growth in FY 2003/04 against 2.5 pet-
centin FY 2002/03 (HMGN/MOF 2004, 5). Duting the 1990-2000 decade
the average annual growth rate of the agriculture sector that stood at 2.7
percent was marginally above the population growth rate of 2.3 percent and
unable to alleviate poverty and unemployment plaguing the rural economy.
Around 80 percent of the economically active population in Nepal is depen-
dent on agriculture. In the last 40 years, agriculture productivity in major
grains has gone down from being the highest in South Asia to being the
lowest (HMGN / NPC / MOPE 2003, 7).

1.1.2 Trade and Industry

Industry and setvices together (non-agriculture sector) account for neatly 60
percent of the GDP. Prior to 1990, Nepal followed the state-driven industri-
alization, and the trade and industry sector was dominated by state-owned
enterprises. Liberalisation and privatisation were given priotity by the gov-
ernments that came to power after the restoration of multiparty democracy
in 1990. Political instability and policy inconsistency following the first wave
of economic reforms, effects of open border with India, high cost of capital
borrowing, lack of infrastructure especially power, and weak civil service
delivery have all obstructed a fuller growth potential of this sector (HMGN
/ NPC / MOPE 2003, 9).

1.1.3 Trade and Economic Integration

Nepal’s integration with the global economy is steadily increasing and trade
(export and import of goods and services) constitutes about 40 percent of
GDP. However, Nepal’s ability to trade globally in manufactured goods is
restricted by its landlockedness. Nepal’s WTO membership has exposed it
to the global trading system. Similarly, membership of regional trading ar-
rangements like South Asian Free Trade Area (SAFTA) and the Bay of Ben-
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gal Initiative for Multi-Sectoral Technical and Economic Cooperation
(BIMSTEC) are likely to help Nepal’s integration with the rest of the world.
Nepal also has bilateral trade agreements with 17 countries.

1.1.4 Foreign Exchange

Though Nepal Rastra Bank (NRB) publishes exchange rates for its internal
purpose, the market rate is determined by the foreign exchange market.
Nepal’s exchange rate system is presently free from restrictions on making
payments and transfers for current international transactions, except those
on payment for personal travel. As far as capital transaction is concerned,
the Ban on Investment in Foreign Countries Act, 1964, prohibits any form
of investment including purchase of property, bank deposits, investments
in shares and bonds by Nepalese citizens in foreign countries. The repatria-
tion of capital investments and profits by foreigners is allowed in accor-
dance with the Foreign Investment and Technology Transfer Act 1992
(WTO 2003, 4).

1.1.5 Balance of Trade and Balance of Payments

Nepal’s import is nearly two and a half times higher than exports. Nepal’s
export to import ratio has historically been low—below 30 percent. The
increase in exports to India helped to improve this situation after 1989. How-
ever in the first six months of FY 2003/04 the total imports increased at a
rate much higher than total exports. As a result, the trade deficit in the review
period has increased by 15.4 percent to Rs. 39.3 billion (Nepal Rastra Bank
2004, 20).

Because of the developments in current, capital and financial accounts of the
external sector of the economy, reserve assets increased by Rs. 12.5 billion in
the first six months of FY 2003/04 and the overall BOP remained in surplus
by Rs. 8.6 billion (Nepal Rastra Bank 2004, 23). In the last few years, the
increase in remittance from Nepalese nationals working abroad has helped
to strengthen the BOP situation.

1.2 Policies

1.2.1Industrial Policy

The year 1951 saw the end of the more than hundred years’ (1846-1951)
autocratic Rana regime in Nepal. The Ranas had isolated Nepal from the
rest of the world, and in 1951 Nepal entered the “modern era” without
schools, roads, electricity, telecommunications, industry or civil services.
During the Rana period no serious attempt was made for economic and
industrial development. Except for the establishment of a few agro-pro-
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cessing units, industrialisation was totally absent. Until 1951, the Company
Act had no provision for private limited companies. The enactment of
new act in 1951 made the establishment of private limited companies pos-
sible and around hundred joint stock companies were established between
1952 and 1964. However, it is only with the formulation of the first five-
year plan in 1956 that serious attempts to economic and industrial devel-
opment started.

Influenced by the prevailing import-substituting industrial policy in the world,
Nepal’s industrial development was also dominated by establishment of im-
port substituting, public enterprises. The generous helps from Russia and
China, which helped to establish industries, aided this process. The first five
decades of modern Nepal saw the establishment of government-owned in-
dustries that produced jute, sugar, cigarettes, cement, bricks, shoes etc. Though
the 1974 Industrial Enterprises Act shifted the focus of the government
from the public to the private sector, the industrial sector remained domi-
nated by the public sector enterprises till the early 1990s. In fact, the state is
still involved in many public sector enterprises. Till the early 1990s the utili-
ties area was completely in the hands of the state and there was virtually no
involvement of the private sector in the areas such as power, telecommuni-
cations and water supply. The generation of electricity power was opened to
the private sector in the early 1990s and the private sector was allowed in the
telecom sector in 2003.

It can thus be seen that the history of industrial development in Nepal is very
short and has been dominated by the public sector. The focus of the plan-
ners seems to have been on supply of goods and services by the public
sector. Understandably, ensuring competition was not a priority for the ar-
chitects of modern Nepal and in many cases they promoted public monopo-
lies. The restoration of multi-party democracy in 1990 saw the shift in gov-
ernment policies in favour of economic liberalisation and privatisation of
the public sector enterprises.

The adoption of the Industtial Policy, 1992, and the enactment of the Indus-
trial Enterprises Act, 1992, and the Foreign Investment and Technology
Transfer Act, 1992 were major steps in the liberalisation process. One of the
goals of the Industrial Policy was “to develop industties through healthy
competition in order to utilize the comparative advantage of the country.”
The new policy also brought to an end the licensing by liberalising and sim-
plifying the procedures for the establishment, expansion and modernisation
of industries, as license was not required for establishment, expansion and
modernization of industrial enterprises except for those related with de-
fense, public health and environment.
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1.2.2 Trade Policy

Prior to the liberalisation measures adopted in the mid 1980s, the objective
of trade policy in Nepal was export promotion, import control and trade
diversification (Maskay 1999, 44). Before 1992, most of the items required
import licensing, and the availability of foreign exchange were specified for
each license. Effectively, the foreign exchange licensing system was tanta-
mount to quantitative restrictions on imports (Maskay 1999, 45). The quan-
titative restriction on imports and the licensing system provided more or less
“monopolies” to those who were able to get the licenses through auctions.
Nepal’s import policy prior to the initiation of liberalisation measures in the
mid-1980s had a built-in anti-competitive bias. This system was found to be
inconsistent with the economic liberalisation policies adopted by the govern-
ment in the early 1990s and necessary changes were made to complement
liberalisation in other sectors—industrial and financial.

The key measures of trade liberalisation included reduction and restructuring
of import duties, elimination of most quantitative restrictions and import li-
censing requirements, and introduction of full convertibility for current ac-
count transactions (HMGN / MOICS 2003, 18). These measutes have played
an important role in enhancing competition in the domestic market. Due to
the reforms of the eatly 1990s the unweighted average tariff rate fell from
nearly 40% in 1990 to 14% in 2002. Most tariff rates now fall in the range of
5-25 percent while more than 70 percent of the rates exceeded 25 percent in
1990 (HMGN / MOICS 2003, 19).

1.2.3 Privatisation Policy

In line with the government’s “import substitution through public entet-
prises” policy, a number of enterprises were established in Nepal by the
government in the decades of ‘60s, “70s and ‘80s. The democratically elected
government, after the restoration of democracy in 1990, inherited these state-
owned enterprises (SOEs) from the old regime. The enterprises produced
goods ranging from shoes to cigarette and offered services such as
telecommunication and air transport. The utilities sector was also dominated
by the SOEs. The government investment in SOEs stood at about US § 2
billion in 1996-97, but the return on such investment was about one percent
only (Adhikari and Adhikari 2000, 49). To withdraw from providing goods
and services and allow the private sector to take the major role in the economy,
the government started privatizing these enterprises in 1992. Until the end of
2003, the government had privatized 23 enterprises. The enterprises that were
privatized are, among others, those producing paper, brick, shoes, textile,
jute, sugar, agriculture tools etc. It is, however, difficult to ascertain why these
particular SOEs were chosen for privatisation and not others. The govern-
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ment seems to have given little consideration to competition aspects while
choosing the SOEs or the method of privatization. The fact that the govern-
ment has not reentered into the sectors which have been privatised and also
does not impose any restriction on opening of new enterprises in these sec-
tors can be taken as a positive step towards ensuring greater competition in
the economy, at least at the policy level.

1.2.4 Investment Policy

The Industrial Policy of 1992 identified foreign investment promotion as an
important strategy in achieving the objectives of increasing industrial pro-
duction. Commensurate to this policy, the Industrial Enterprises Act, 1992,
the Foreign Investment and Technology Transfer Act, 1992, and the One
Window Policy of 1992 were enacted by HMG/N. Foreign investment is
open in all sectors except a few such as cottage industries, arms and ammu-
nition, security printing, currencies and coins, retail business, travel and trek-
king agencies. Foreign investors are allowed to hold up to 100 percent own-
ership in industries.

Likewise, the enactment of the Industrial Enterprises Act, 1992 has created a
better environment for domestic private sector investment. The major thrust
of these Acts lies in their openness, with emphasis on market-dtiven strate-
gies, and dominant role for private initiatives and enterprises. The
telecommunication and power sectors have also been opened for private
investment.
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CHAPTEREZI

Nature of Market/
Competition

tate dominance in commerce and industry prevailed in Nepal till the eatly

1990s. Privatisation and liberalisation policies adopted by the govern-
ments that came to power after the restoration of multiparty democracy in
1990 resulted in fundamental changes in the economy. Against this back-
ground, this chapter analyses the nature of competition in the manufactur-
ing, utility and services sectors in Nepal.

2.1 Manufacturing Sector

The Industrial Enterprises Act, 1992, brought to an end the “license raj” and
made the establishment of industries easier. It limited the list of industries
that required permission to those affecting security and public health. Gov-
ernment permission is required to establish industries that produce explo-
sives including arms, ammunition and gun powder, security printing, bank
notes, coins, cigarettes, bidi, cigar, chewing tobacco and khaini or goods of a
similar nature utilizing tobacco as a basic raw material, and alcohol or beer
producing industries. Hence today, except for a few industries concerned
with national security and health, there are no policy-induced entry barriers
in the manufacturing sector for national investors.

Foreign investors are not allowed to invest in some sectors that have been
reserved for Nepali investors. The Foreign Investment and Technology Trans-
fer Act, 1992, prohibits foreign investment in cottage industries, arms and
ammunition industties, explosives and gunpowder industries, industries related
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to radioactive matetials, and currency and coinage business. The Industrial
Enterprises Act, 1992, defines cottage industries as “the traditional industries
utilizing specific skill or local raw materials and resources, and labour intensive
and related with national tradition, art and culture” and includes industries such
as carpet and hand-made paper. Even though there are no policy-induced
entry barriers in most of the manufacturing sectors, many factors such as Nepal’s
small market and technological backwardness make big investment in capital-
intensive industries unattractive.

The following section describes the market situation in selected manufactur-
ing industries. As the actual production figures were not available, the in-
stalled capacities have been used in the analysis. It should, however, be noted
that the actual production might be lower than the installed capacity.

In addition to competition from local enterprises, industries in most of the
selected sectors also face competition from imports as low tariff and virtu-
ally no non-tariff barriers have resulted in a liberal import regime.

2.1.1Sugar

Sugar industry in Nepal has been historically dominated by government owned
enterprises. After the liberalisation of the Nepalese economy in the early
1990s, licenses were given to private sector industries and consequently Sti
Ram Sugar Mill, Eastern Sugar Mill, Vashulinga Sugar Mill, Shree Mahalaxmi
Sugar Mill and Everest Sugar Mill were established. Table 2.1 gives the list of
major sugar industries and their production capacities and market shares.

Table 2.1: Production of Sugar Industries and their share

S.N. | Company Name Tons (crushed per day) | % Share

1. Vashulinga Sugar Mill 1750 9

2. Sri Ram Sugar Mill 3000 15

3. Lumbini Sugar Mill 1250 6

4 Everest Sugar Mill 3000 15

5 Shree Mahalaxmi Sugar Mill [ 2500 13

6 Birgunj Sugar Mill 1250

7 Bagmati Sugar Mill 1250

8 Indushankar Sugar Mill 3000 15

9 Eastern Sugar Mill 2500 13
TOTAL 19500 100

Source: Department of Industry & Industry experts
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Based on the data available, the share of the top three industries is 45 per-
cent. The liberalisation of this sector has, however, not resulted in optimal
competition in the market and the consumers are often forced to buy sugar

at high prices due to frequent shortages of sugar in the market.

2.1.2 Cement

The construction boom of the 1990s resulted in a very high growth of
demand for cement resulting in establishment of many cement industries,
mainly by the private sector. Based on the data available, this sector seems
highly competitive, having many suppliers and not a single dominant firm.
Table 2.2 gives the list of cement industries in Nepal, their production ca-
pacities and market shares.

Table 2.2: Production of Cement Industries and their share

S.N.| Company Name Annual % Share
Capacity (MT)

1 Hetauda Cement 656066 10
2 Udaypur Cement 51636 7

3 Panch Ranta Cement Pvt. Ltd. 15000 2

4 Butawal Cement Mills Pvt.Ltd 30000 5

5 Dynasty Industry Nepal Pvt. Ltd. 30000 5

6 Mittal Cement Industry. Pvt. Ltd. 30000 5

7 KosmosCement Industries Pvt. Ltd. 90000 14
8 Buddha Cement Pvt. Ltd. 15000 2

9 Pashupati Cement Pvt. Ltd. 20000 3
10 | Vijaya Cement Pvt. Ltd. 90000 14
11 | Chitwan Cement Udhyog Pvt. Ltd. 30000 5
12| Jagadamba Cement Ind. Pvt. Ltd. 66000 10
13 | Narayani Cement Udhyog Pvt. Ltd. 15000 2
14 | Brija Cement Ind. Pvt. Ltd. 60000 9
15 | Bishwokarma Cement Pvt. Ltd. 30000 5
16 | Suprim Cement Pvt. Ltd. 15000 2

TOTAL 653302 100

Source: Department of Industry & Discussion with industry experts
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In addition to the liberal import regime, competition among local manu-
facturers also seems to be high because the combined market share of the
top three firms is only 38 percent and there is no dominant firm in the

industry.

2.1.3 Iron and Steel

This sector is dominated by the private sector; the government has never
been involved in this sector. Himal Iron and Steel industries with 29 percent
market share is the market leader.

Table 2.3 gives the list of iron and steel industries in the country, their pro-
duction capacities and market shares. The market share of the top three
companies is 62 percent.

Table 2.3: Production of Iron and Steel Industries and their share

S.N.| Company Name Annual % Share
Capacity (MT)

1 Swodeshi Iron & Steel Udyog Pvt. Ltd. 9000

2 Narayani Rolling Mills Pvt. Ltd. 7500

3 Himal Iron and Steel Industries 30000 29

4 Panchakanya 19000 18

5 Ashok Steel 16000 15

6 Maruti Nandan Rolling Mill 4700 5

7 J D Steel Mills 1200

8 Hama Iron Industries 2300 2

9 Jagdamba Steel Pvt. Ltd. 15000 14
TOTAL 104700 100

Source: Compiled from information from Department of Industry and Adhikari
and Regmi 2001
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2.1.4 Textiles

The liberalisation measures adopted in the early 1990s resulted in the estab-
lishment of many small-scale textile-manufacturing industries in the coun-
try. Table 2.4 gives the list of textiles industries, their production capacities

and market shares.

Table 2.4: Production of Textile Industries and their share

S.N.| Company Name Annual Capacity | % Share
'000 mtt.

1 Prabhat Textile 1599 4

2 Gopi Textile 1129 3

3 Ashok Textile 1632 4

4 Eastern Textile 1155 3

5 Himgiri Textile 1440 4

6 Olampia Textlie 1475 4

7 Aligent Textile 1140 3

8 RP Textile 1100 3

9 Star Processor 6000 15
10 | Sabitri Textile 6000 15
11 Sutex Industries 4000 10
12 | Rapti Kapda Udyog 1200 3
13 | Bhagwati Textile 1100 3
14 | Rinchin Rangi Kapda Udyog 1180 3
15 | Himalay Terry Fabric 1250 3
16 | Siddi Textile 3000 7
17 | Others 5331 13

TOTAL 39731 100

Source: Department of Industry
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The private sector dominates this industry and the market share of the top
three enterprises is 40 percent. This sector seems quite competitive as there
are many firms with small market shares and the sector is not dominated by
one or two enterprises.

2.1.5 Paper

Everest Paper Mills, a private sector firm, was the first paper industry in the
country. Bhrikuti Paper Mills, which was initially established by the govern-
ment and later privatised, dominates the market with 50 percent market
share. Table 2.5 gives the list of paper industries in the country, their produc-
tion capacities and market shares.

Table 2.5: Production of Paper Industries and their share

S.N.| Company Name Capacity % Share
MT/DAY
1 M K Paper Mills Pvt. Ltd. 10 12.5
2 Baba Paper Mills 10 12.5
3 Bhrikuti Pulp & Paper Nepal Ltd. | 40 50
4 Everest Paper Mills Pvt. Ltd. 20 25
TOTAL 80 100

Source: Industry experts

The tariff on import of writing and printing paper at 25 percent is relatively
high. Experts feel that tariff has been kept high to protect the domestic
manufacturers and they face little competition from imports.

2.1.6 Vegetable Ghee

The vegetable ghee market in Nepal is export-oriented with most of the
production being exported to India. Favourable duty structures on raw ma-
terial as compared to those in India have resulted in the establishment of
many vegetable ghee industries by the private sector. Table 2.6 gives the list
of vegetable ghee industries in the country, their production capacities and
market shares.
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Table 2.6: Production of Vegetable Ghee Industries and their share

S.N.| Company Name Annual % Share
Capacity (MT)
1 Narayani Vegetable Ind. Pvt. Ltd. 6000 5
2 Shree Ganesh Ghiu Udyog Pvt. Ltd. 14000 11
3 Narayani O1il Refinery Udyog Pvt. Ltd 4680 4
4 Nandan Ghee and Oil Ind. Pvt. Ltd 6000 5
5 Ganapati Banaspati Pvt. Ltd 12000 10
6 Nepal Banaspati Ghee Udhoyg 2362 2
7 Shiv Shakti Ghee Udhyog 7920 7
8 Annapurna Vegetable Products 8896 7
9 Shree Krishna Oil Refiner 6350 5
10 | Arun Vanaspati Udhyog 5511 4
11 | Sushil Banaspati Udhyog 6560 5
12 | Others 43000 35
TOTAL 123279 100

Source: Department of Industry & Discussion with industry experts

This industry seems to be faitly competitive with the top three firms having
only 28 percent market share.

2.1.7 Dairy

The dairy industry is dominated by the public sector. Milk processing was a
monopoly of the government owned Dairy Development Corporation
(DDC). Private sector investment was allowed in this industry after the
liberalisation of the early 1990s. Table 2.7 gives the list of dairy industries in
the country, their production capacities and market shares.
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Table 2.7: Production of Dairy Industries and their share

S.N.| Company Name Capacity Utili- | % Share
sation/DAY
('000 liters)
1 Sita Ram Gokul Milk Pvt.Ltd 30 8
2 Integrated Dairies And Agro Products 14 3
3 Kabeli Daires Pvt.Ltd 4 1
4 Eastern Dairy Pvt. Ltd 3 1
5 Jaya Ganesh Dairy Pvt. Ltd 3 1
6 Nepal Dairy Pvt. Ltd. 1 0
7 G.S. Dairy Udhyog Pvt. Ltd. 3 1
8 Dairy Development Corporation 247 63
9 Kathmandu Dairy 4 1
10 | Bhaktapur Dairy 5 1
11 | Himalayan Dairy 35 9
12 | Others 41 11
TOTAL 390 100

Source: National Milk Marketing and Strategy Study, National Dairy
Development Board.

DDC still has a 63 percent market share while the private sector enterprises are
still small and hold a very small market share of the organised milk industry.

2.2 Utilities

The utilities sector is still dominated by the public sector. Nepal Electricity
Authority (NEA), a 100 percent government-owned enterprise, dominates
the electric power sector. It owns 79 percent of the installed generation ca-
pacity and has monopoly in the transmission and distribution of electricity.
The opening up of the generation sector has resulted in a gradual increase in
the number of Independent Power Producers (IPPs). NEA, nonetheless, is
the only buyer for the electricity generated by IPPs.
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The telecommunication sector is still dominated by Nepal Telecom (NT),
yet another 100 percent government owned enterprise. Today there are two
providers of basic telephone service in the country—NT and United Telecom,
a private sector firm. At present NT is the only provider of mobile tele-
phone services in the country though license has been recently awarded to a
private sector firm to provide mobile telephone service. A major barrier to
entry in this sector is the “safeguard clause” in the 1998 Telecom Act, pro-
hibiting more than two operators of basic and mobile telephone services. In
addition to the duopoly clause, other batriers to entry are the heavy sunk
costs of the industry, including high access charges for use of NT infrastruc-
ture, which discourages new operators.

Nepal Oil Corporation (NOC), a public sector company, enjoys exclusive
rights to import of petroleum products in Nepal. The sale and distribution
of the products are being done by the private sector. However, the retail
price of petroleum products is fixed by NOC.

The management of drinking water, and sewerage are also in the hands of
public enterprises.

2.3 Services

The Foreign Investment and Technology Transfer Act, 1992, does not allow
foreign investment in the following services sectors: personal services busi-
ness such as hair cutting, beauty parlour, retail business, travel agency, trek-
king agency, water rafting, tourist lodging and consultancy services such as
management, accounting, engineering and legal services. However, during
its accession to the WT'O, Nepal has opened up most of the services sectors,
including those in which foreign investment is not allowed at present.

Today, 17 commercial banks and 57 finance companies are serving the mar-
ket. In spite of the entry of a number of private banks, two public banks
Nepal Bank and Rastriya Banijya Bank still dominate the matket with a com-
bined market share of 32.95 percent in deposits and 31.92 percent in loans.
These two combined with the third largest commercial bank, Himalayan
Bank with a 9.74 deposit market share and a 9.44 credit market share consti-
tute almost half of the banking sector. In aggregate, the three largest banks
possess 50.36 percent of total assets of all commercial banks (Pernia 2004).

Entry barriers are also quite high in this sector. The capital requirement has
been raised to NRs 1 billion for all new commercial banks while existing
ones are given until 2009 to fulfill this criterion. Branch banking is currently
not allowed in the nation, although this will have to be eliminated under the
GATS (General Agreement on Trade in Services) Agreement of the WTO
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by 2010". The discretionary powers vested in NRB (Nepal Rastra Bank) to
issue licenses by NRB Act, 1955 also serves to limit the openness of the
market as there is no mechanism for ensuring transparency and fairness in
the decision making process, allowing for potential anti-competitive prac-
tices to prevail. Many banks have closed their branches in the rural area,
which has had negative impact on competition in the banking sector in these
areas. In fact, in many rural areas, people are deprived of any banking ser-
vice due to the absence of banks.

There are altogether 17 insurance companies in Nepal. Among them two are
composite companies transacting life as well as general insurance business,
three are Life Insurance Companies and 12 are General Insurance Compa-
nies. They operate as per the norms and values of the Insurance Act, 1992,
and Insurance Rules, 1993. The Beema Samiti, the regulator for the insurance
sector is responsible for issuing license to new insurance companies. As the
granting of license is subject to “economic needs test”’, Beema Samiti has
considerable amount of discretionary power in granting the license (Adhikari
and Regmi 2001). The paid-up capital for life insurer is fixed at Rs 250
million and general insurer at Rs 100 million according to the insurance regu-
lations amended in 2001. However, most of the general insurers are operat-
ing with a paid-up capital of Rs 30 to 50 million.

The monopoly of the government-owned Royal Nepal Airlines
Corporation (RNAC) was broken after the government adopted the open
sky policy in the early 1990s. In the first phase, three private airlines—Necon
Air, Everest Airlines and Nepal Airlines—were allowed to operate in the
domestic sector. Within a few years, many other new airlines entered the
market. By the year 2000, around 30 companies were registered as airlines
and 15 were actually in business. Today there are 13 airlines in the domestic
sector and five in the international sector. It is, however, noteworthy that the
airlines have, barring a few short- lived incidents, not competed on the basis
of fare and all the airlines charge identical fares for all the domestic sectors.
Due to this fact, the Airlines Operators Association has also been accused of
being a cartel. However, the entry barrier in this sector seems to be low,
which is evident from the high number of aitlines that acquired license from
the government after the adoption of open sky policy.

There are a high number of small operators in the surface transportation
sector. However, the entry barrier is high in this sector due to the prevalence
of cartels. Operators have formed syndicates in almost all the sectors and
only the syndicate members ate allowed to ply on the designated routes. This
is despite of the fact that the Consumer Protection Act, 1997, has outlawed
the syndicate system in delivery of any setvice.
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Sectoral Policies

ectoral regulators regulate the major sub-sectors of the Nepalese economy.

Most of the regulators are preoccupied with operational issues such as
giving license to new operators, and ensuring fair competition is not the
objective of most of the regulators. This chapter deals with the sectoral
policies and regulators in four large sectors of the economy: telecommuni-
cation, banking, civil aviation and electricity.

3.1 Telecommunications Sector

The telecommunications industry in Nepal lacks any sign of healthy compe-
tition till date. The industry is relatively young with the first telephone ex-
change established only in 1960. Since then, the market consisted of only one
state-owned monopoly: Nepal Telecommunication Corporation (NTC),
which had been dominating the market since its inception in 1975, princi-
pally by means of donor assistance for its operations and capital expansion.
Following the decision for privatisation in 1997, a few more players have
been able to enter the industry, which has a tiny foothold in the market. As
such, it has not made much difference in the competition scenario. The lack
of a comprehensive competition legislation coupled with regulatory ineffi-
ciency contributes to some extent to this situation.

3.1.1Policy Overview

The first National Communications Policy was adopted in 1992 and up-
dated in 1999. Objectives of the policy were to liberalise the telecommuni-
cations sector, to increase private sector participation and to promote com-



22| STATUS OF COMPETITION IN NEPAL

petition. A Telecommunications Act was passed in 1998 leading to the
privatisation of NTC, and the establishment of a regulatory body: Nepal
Telecommunications Authority (NTA) and a Radio Frequency Determina-
tion Committee in order to ensure that the efficiency gains were passed on
to consumers. The NTA was entrusted with granting licenses, prescribing,
fixing and approving quality of telecom plant and equipment, inspecting and
monitoring services provided by operators, settling disputes between set-
vice providers and providing suggestions to the government on policy and
optimal strategies to be adopted in the sector under the broad theme of
making telecom services reliable and easily available to consumers, protect-
ing the rights of consumers and promoting healthy competition in the mar-
ket. However, a major bartier to entry in this sector is the “safeguard clause”
of the 1998 Telecom Act prohibiting more than one operator in a particular
service for a period of five years.

However, the policy was revised in April 2004 in accordance with the
government's in- built agenda. The amended legislation could overrules the
clause of the previous Act, depending upon whether NTA is able to pick up
appropriate loopholes, for example, by showing that the demand for tele-
phone services clearly outstrips supply and therefore the safeguard clause is
hampering growth and development of the telecom sector and needs to be
annulled. The new draft, crafted with international assistance, is a more rig-
orous schedule for rapid liberalisation and aims to remove restrictions on
investment and accelerate broad market opening. It defines a liberal regula-
tory environment based on open licensing, widespread competition, specific
service obligations for licensed operators, a proposed regime for non-com-
pliance, reference to WTO obligations and a sketch of the NTC reforms—
renamed NT in April 2004.

Selected recommendations specified in the new policy include’:

a) Opening of the telecom sector to new operators without restrictions
but limited by the amount of radio spectrum frequency allowance. (Sec-
tion 4.4)

b) Introduction of a multi-service and multi-operator system dependent
upon the amount of radio frequency allowance. Operators are also al-
lowed to resell activities. (Section 5.4.1)

¢) Introduction of an open licensing regime with new and transparent li-
censing methods that create a level playing field. (Section 4.5)

d) Restructuring of NT to reduce government ownership. (Section 4.10
and 5.10.3)
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e) Promotion of private sector patticipation, and of the role of the Min-
istry of Information and Communications and NTA to keep the pri-
vate sector fully informed of sector reform developments and licens-
ing opportunities in a transparent manner. (Section 4.6)

f)  Introduction of new operators of mobile service through tenders on
the basis of maximum rural coverage—defined as commercial cover-
age without subsidies. (Section 5.1.1)

g) Government to purchase services from several operators based on price
and quality assessments instead of the incumbent N'T. (Section 5.4.6)

Although the new draft is a relatively more rigorous step towards a progres-
sive, liberal telecom sector, it is nevertheless plagued by vague clauses, which
undermine this objective. For example, although the open licensing regime
and multi-operator clauses should serve to increase competition, the vague
"minimum requirements" and non- transparent mechanism for allocation of
radio frequency allow for restrictive practices to prevail as well as create
space for rent secking and other directly unproductive profit-seeking (DUPE)
activities.

3.1.2 Market Overview

As substantiated by policy, one can see that Nepal has adopted what maybe
referred to as "global best practices" in legislation. However, the gap be-
tween policy and practice remains stark as healthy competition is still a dis-
tant realisation in the telecom sector and the incumbent NT largely domi-
nates the market.

There are only two providers of basic telephone services (a legacy of the
duopoly clause) in the country: NT and the United Telecom Limited (UTL)
which is a joint venture of three Indian companies Videsh Sanchar Nigam
Limited (VSNL), Mahanagar Telecom Nigam Limited (MTNL), Telecom
Consultants India Limited (T'CIL) and a Nepali partner—Bishal Group. UTL
only has a license for WLL technology and is dependent on the N'T network
for all its trunk calls. Meanwhile, N'T operates V-SAT as well as WLL tech-
nology, GSM mobile services, and many other value added services such as
e-mail and internet, voice data and telegraph leased circuits, international sub-
scriber trunk dialing services, Inmarsat Mini-M, international program TV,
and home country direct dialing. A third operator of basic telephones, STM
Telecom Sanchar Private Limited has recently entered the sector with a World
Bank grant of 22.56 million dollars, however, with a clear and limited target
market consisting of 535 Village Development Committees(VDCs) in the
rural areas and with services confined to the usage of V-SAT technology.
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The mobile telephone service market also has only two players for each type
of service. NT and Spice Network hold licenses for GSM setvice, and the
Constellations Limited and AVCO operate the GMPCS service. NT cur-
rently has a monopoly in GSM services as the Spice Network is yet to start
its operation. Customers are currently facing immense network problems as
NT has wittingly distributed more lines than the radio frequency allowance
and has neglected the outcome. Value added services seem to show rela-
tively more competition, especially in the Internet Service providers' cat-
egory, with a total of 27 operators.

Table 3.1: ICT Service Providers In Nepal

Service Quantities
Basic Telephone (fixed line) 1
Basic Telephone (WLL) 1
Mobile Telephone 2
Internet Service Providers 27
Cable Internet 2
Radio Paging 8
V-SAT Providers 10
Fax mail 6
Video Conferencing 1
GMPCS 2
Rural Telecommunication Services 1

Source: Nepal Telecommunication Authority

Efforts to bring about a competition regime seems to have halted at the
legislative level with poor institutions, weak checks and balances and vested
interests hindering implementation of the legislation. For example, there is
already a debate on whether the Telecommunications Act, 1998, should be
amended through ordinance for the new Telecommunications Policy of 2004
to come into effect, or whether one should wait until elections to have a
legitimate parliament, given that Nepal has until January 1, 2009 under the
WTO agreement to fully open up the telecommunications market.
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3.2 Financial Sector

The Nepali financial sector has undergone major changes in the last decade
as a result of rigorous liberalisation policies enacted in the aftermath of the
restoration of democracy. The sector consisted of only two commercial banks
until the mid 1980s, one that was fully government-owned (Rastriya Banijya
Bank) and another, which comprised 51 percent government share (Nepal
Bank Limited). Today, there are a total of 17 commercial banks, 57 finance
companies and 17 insurance companies—all jostling for a larger share of the
market (Pernia 2004). As of July 2003, the financial sectot's assets equaled
NRs 289.8 billion ($ 3.97 billion) and commercial banks dominate the sector
accounting for 73.18 percent of total assets’.

3.2.1 Policy Overview

NRB, established in 1955, has been responsible for regulating all institutions
within the financial sector, including commercial banks. Chapter 3 and 4 of
the NRB Act, 1955, states all powers vested in NRB, including the power to
approve establishment of banks, to prescribe conditions for accepting de-
posits, supplying loans and issuing debentures, and to inspect, supervise and
issue directives to all commercial banks and financial institutions. The NRB
at the time also had the right to set interest rates and exclusively deal with
foreign currency.

Initial efforts to introduce competition in the financial sector started in the
mid 1980s under the government's liberal economic policy, which was guided
by the Structural Adjustment Program of the Bretton Woods Institutions.
Under this policy, the Commercial Act of 1984 was passed which removed
most entry and exit barriers and allowed a 50 percent foreign investment in
commercial banks in anticipation of increased foreign currency, technologi-
cal know-how, modern banking skills and increased competition in the mar-
ket with overall efficiency gains for consumers (Adhikari and Regmi 2001).
As a result, Nepal Arab Bank (cutrently known as Nabil Bank) was estab-
lished as the first joint venture bank. Subsequently, Nepal Indosuez Bank
(currently Nepal Investment Bank) and Nepal Grindlays Bank (currently
known as Standard Chartered Bank) were established in 1985 and 1987 re-
spectively. These enterprises introduced modern banking practices and tech-
nical skills and brought about a fledgling competitive environment to the
financial sector.

In July 1985, NRB further allowed commercial banks to accept current
and fixed deposits in foreign currencies. And in May 1986 deregulated
interest rates and lowered the liquidity requirement of commercial banks
from 25 percent to 9 percent. Commercial banks were allowed to deter-
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mine their interest rates except for export lending and productive sector
credits (priority sectors) for which a Credit Information Bureau was es-
tablished in 1989. However, the priority sector lending is currently being
phased out under the rationale that it is market distorting and shall be
eliminated by the end of the FY 2006/7. Furthermore, the auction mecha-
nism was introduced for the first time to sell treasury bills and the Agricul-
ture Development Bank of Nepal (ADB/N) and Nepal Industrial Devel-
opment Corporation (NIDC) were allowed to issue debentures to increase
their financial resources.

The restoration of democracy in 1990 finally provided a major thrust to-
wards increased private investment and therefore increased competition in
the financial sector.. Accordingly, The Finance Company Act, 1985 was amended
in 1992, which resulted in a tremendous increase in the volume of financial
transactions and financial markets. By 2000 the number of commercial banks
had reached 15 and the count now stands at 17 (See Table 3.2 for a detailed lis?).

3.2.2 Market Overview

The two public banks Nepal Bank and Rastriya Banijya Bank still dominate
the market with a combined market share of 32.95 percent in deposits and
31.92 percent in loans. These two combined with the third largest commer-
cial bank, the Himalayan Bank with a 9.74 deposit market share and a 9.44
credit market share monopolise almost half of the banking sector, thus re-
ducing competitiveness. In aggregate, the three latrgest banks possess 50.36
percent of total assets of all commercial banks (Pernia 2004).

However, lending rates of commercial banks have been decreasing over
the last decade, mainly after liberalisation, from 15-21 percent to 8-13
percent indicating an increase in competition in the financial market. Inter-
est on import loan, for example, was between 14 -15 percent in 1998, but
decreased to 11-13 percent in 2000. It is currently between 8-11.5 percent
(Adhikari & Regmi 2001 and Nepal Rastra Bank 2004b). Likewise, rates
against fixed deposits (FDR) have also decreased by about two percent on
an average. Overall lending rates have shown a downward trend since the
1990s while banks have diversified their service portfolios to attract new
customers,for example, hire purchase loan services, insurance services, ATM
facilities and e-banking facilities, indicating increased competition in the
market. However, as prescribed by theory, deposit rates have not increased
with the increase in competition. This can be attributed to high liquidity in
the economy as a result of increased remittances, lack of investment due
to political instability, and increased loans and grants. Deposits have in-
creased at an average annual rate of 21.36 percent between 1997 and 2003,
reaching Rs 215136.6 million in mid-January 2004 (Nepal Rastra Bank,
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January 2004). As a result, interest paid on deposits has also been decreas-
ing from an average of seven percent in 1997 to around four percent in
2004. In addition, the spread rate quoted by the World Bank Study "Finan-
cial Performance and Soundness Indicators of South Asia" (Pernia 2004)
is approximately 3.09 percent indicating a fair level of competition in the

market.

Table 3.2: Market Shares of Commercial Banks

Commercial Banks Deposit Market | Credit Market
% Share % Share

Nepal Bank Limited 15.530 13.815
Rastriya Banijya Bank 17.424 18.105
NABIL 6.033 6.329
Nepal Investment Bank Limited 5.009 5.261
Standard Chartered Bank Limited 9.056 4.896
Himalayan Bank Limited 9.740 9.441
Nepal SBI Bank 3.095 4.007
Nepal Bangladesh Bank Limited 5.455 7.400
Everest Bank Limited 3.451 4.420
Bank of Kathmandu 3.313 4.406
Nepal Credit and Commerce Bank 2.550 3.202
Lumbini Bank Limited 1.616 2.322
Nepal Industries & Commerce Bank 2.202 2.704
Machhapuchre Bank Limited 1.178 1.832
Kumari Bank Limited 2.061 2.676
Laxmi Bank 0.720 1.263
Siddhartha Bank Limited 0.552 1.131

Source: Research Department, Nepal Rastra Bank
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The regulation department of NRB, as most other public institutions of
Nepal, is plagued with endemic problems such as lack of incentives, lack of
independence from vested interests and political pressures and the inability
to effectively follow up after monitoring commercial banks as a result of a
systemic handicap. Hence, NRB has not been as effective as mandated in
bringing about a competitive environment and anti-competitive practices
still prevail, for example, in the foreign exchange market.

3.3 The Power Sector

At the end of FY 2003/04, a total of 549.201 MW of hydropower was
generated in the country (Economic Survey 2004), which is a fraction of the
44,000 MW economically feasible hydropower potential. In addition, ther-
mal plants of 56.7 MW capacity and import of 50 MW from India are
available to meet the power demand of the country.

3.3.1 Policy Overview

To facilitate the export of electricity, the government approved a new Hy-
dropower Development Policy in 2002.

The Department of Electricity Development (DoED), previously known
as Electricity Development Center, is responsible for licensing, promoting
the private sector and maintaining quality standard of electricity supplied to
consumers.

The Electricity Tariff Fixation Commission (ETFC) is responsible for fixing
electric tariff and other charges.

The Hydropower Development Policy 2002 has suggested major changes in
institutional provisions in this sector. The existing ETFC will be developed
into an independent regulatory body with the mandate to fix electricity tariff
and wheeling charges, to monitor and supervise reliability and quality of
electricity services, to prepare grid code, to direct and supervise power put-
chase agreements among public and private generators, and to protect con-
sumer interest. DoED will be mandated to promote hydropower develop-
ment by the private sector, to encourage competition in project licensing, to
develop a one-window policy to facilitate streamlined licensing process, to
carry out high quality feasibility studies for hydropower and multi-purpose
projects, to facilitate private sector patticipation, and to provide assistance to
private sector in operation and monitoring of hydropower projects.

These guidelines aim to break the monopoly of NEA by “unbundling” it
and separating the generation, transmission and distribution of electricity.
These guidelines are yet to be incorporated into legislation.
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3.3.2 Market Overview

The establishment of the Department of Electricity in 1960 and Nepal
Electricity Corporation in 1962 were instrumental in the development of
the electricity sector in Nepal. In 1985, the Electricity Department, respon-
sible for developing new projects and Nepal Electricity Corporation, which
was responsible for operation, maintenance and consumer service were
merged to form NEA. NEA, a 100 percent government-owned entity,
was the sole player in the generation, transmission and distribution of elec-
tricity in Nepal before the enactment of the Electricity Act, 1992. The
enactment of the Hydropower Development Policy 1992, Electricity Act
1992 and Electricity Regulations, 1993 and subsequent entry of a number
of IPPs in the electricity generation sector brought the monopoly of NEA
to an end.

Despite this development, the electricity sector is still dominated by NEA; it
still owns 79 petrcent of the installed generation capacity and has monopoly
in the area of transmission and distribution and is the sole buyer of electricity
generated by IPPs.

Despite the efforts of the government to encourage private sector participa-
tion, the consumers are paying very high rates for electricity. Electricity rate
in Nepal is one of the highest in the world, and the Nepalese pay 23 percent
of their income on electricity. According to a survey, out of 51 American
states, the tariff rates in 40 are lower than in Nepal (Spotlight 2002).

3.4 Civil Aviation Sector

The establishment of the Department of Civil Aviation in 1957 under the
then Ministry of Work, Communications and Transport heralded the for-
mal beginning of the aviation sector in Nepal. Scheduled domestic and in-
ternational air services started in 1958 with the establishment of the fully
government-owned Royal Nepal Airlines. The statutory regulations regard-
ing civil aviation were introduced under the Civil Aviation Act, 1959.

3.4.1 Policy Overview

Nepal adopted open sky policy with the introduction of the National Civil
Aviation Policy 1993 (amended in 1996) and the enactment of Civil Aviation
Act, 1996. One of the objectives of the 1996 policy is “to develop healthy and
competitive air transportation through encouragement to the private sector.”

The Civil Aviation Authority of Nepal (CAAN) was established as an au-
tonomous regulatory body on December 31, 1998 under the Civil Aviation
Authority Act, 1996.



30| STATUS OF COMPETITION IN NEPAL

CAAN is the sole acronautical authority of Nepal. It carries out the control
and development/expansion works pertaining to all matters concerning the
aviation sector within the policies and guidelines adopted by the Ministry of
Tourism and Civil Aviation.

3.4.2 Market Overview

With the liberalization of the aviation sector in 1993 and the implementation
of open sky policy, the Nepalese private sector stepped in to operate do-
mestic airlines. In the first phase, Necon Air, Everest Airlines and Nepal
Airlines were allowed to operate in the domestic sector. Within a few years,
many other new airlines entered the market. By the year 2000, around 30
companies were registered as airlines and 15 of them were actually in busi-
ness. Today there are 13 airlines in the domestic sector and five in interna-
tional sector.

The entry bartier in the domestic aitlines sector is low as is evident by the
high number of private sector airlines that have entered the market after the
adoption of “open sky” policy by the government

As mandated by the Civil Aviation Act, 1996, His Majesty’s Government
(HMG)fixes the airfare of each flight sector by prescribing the minimum
and maximum range thereof. CAAN fixes the fare for each sector on the
basis of average operating costs. This fare is then reduced by 25 percent. The
airlines are then allowed to go up or down 25 percent of this reduced fare.

The airlines are thus given a wide range within which they can fix their fares.
This has not been reflected in the market and the fares of the different
airlines are almost similar. The aitlines have for the most patt not competed
on the basis of price. A few incidents of price competition were short lived.

In a poll conducted by the magazine New Business Age among the leaders
of the business community, 70 percent said that the Airlines Operators As-
sociation was functioning as a cartel (NBA 2000a). One domestic airline,
Cosmic Air, has reduced its fare by around 25 percent in some sectors since
October 2004. This was followed by the reduction in fares by another aitline
Yeti Airlines in the same sectors. It is, however, interesting to note that the
market leader in the domestic airline industry Buddha Air has not reduced its
fare, and experts are of the opinion that as in the past the price war is going
to be short-lived and the “cartel” will eventually triumph.
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Consumer Policy

4.1 Introduction

Consumer policy is a set of measures that takes into account consumer’s
concerns. By consumer concerns, we refer to a host of issues like product
safety, reasonable pricing, impact on health, availability of choices etc. Imple-
mentation of this policy involves developing legislation and various other
provisions in order to protect consumer interests. Consumer policy deals
directly with consumer protection and indirectly with competition policy.
This is because anything that affects competition affects consumers as well.
Consumer policy thus forms an integral part of competition policy.

Consumer policy is an essential element in a liberalised and free market
economy. This is important to ensure that the benefits of economic growth
are not only taken up by the business community but also shared by the
majority of the population—the consumers. Effective consumer policy
allows consumers to purchase safe goods and services and also obtain
redress and compensation whenever consumers are victimized. In making
efforts to protect consumers, there is a need for governing bodies to work
towards creating a healthy, efficient and competitive market mechanism
and efficiently use regulatory tools for consumers’ protection. Consumer
protection is not an obstacle to development. Rather it promotes fairness
and equality in development strategies. In countries such as ours it is even
more important to be more conscious towards consumer protection be-
cause consumers are unorganized and vulnerable. Thus the need for con-
sumer policy becomes greater.



32| STATUS OF COMPETITION IN NEPAL

In the efforts at establishing an effective consumer protection environment,
conflict of interests may arise among the government, market makers and
consumers. The government is not solely responsible for consumer protec-
tion. Market makers also need to exhibit greater responsibility to ensure that
consumer rights are well protected. An effective consumer protection policy
not only benefits consumers but businesses as well, since it helps reduce
unfair competition. Competition in the domestic arena will help businesses
develop competitiveness internationally as well. Consumers need to be able
to pressutize business establishments to become more competitive so that
the latter can cope with foreign competition and they can provide improved
goods and services. This can benefit both consumers and businessmen (Con-
sumer International 2001).

For effective implementation of consumer policy there must be a strong
consumer movement. In the case of Nepal, the consumer movement is weak
and consumer representation in the decision making level regarding con-
sumer issues is still at its eatly stage. Due to increased awareness, the con-
sumer movement is slowly gathering momentum and there are some
organisations that have initiated work in this area. Although the existing con-
sumer protection law is adequate to ensure that the Nepalese consumers are
empowered, the lack of awareness, ambiguity in regulation and enforce-
ment has made the law ineffective.

The directive of the Constitution of the Kingdom of Nepal states that:

“The fundamental economic objective of the State shall be to transform the national
economy into an independent and self-reliant system by preventing the available
resources and means of the country from being concentrated within a limited section
of society, by making arrangements for the equitable distribution of economic gains
on the basis of social justice, by making such provisions as will prevent economic
exploitation of any class or individnal, and by giving preferential treatment and
enconragement to national enterprises, both private and public.”

Whereas the preferential treatment and encouragement to national entet-
prises (private and public) has explicitly been stated, the directive remains
silent on consumers’ protection. The directives also state that the arrange-
ments for equitable distribution of economic gains will be made and efforts will be made
towards preventing the economic exploitation of any class or individual. This can be
interpreted as an attempt to establish a socio-economic equilibrium, but the
directive again excludes consumer protection.

There are some countries, which have declared consumer protection as one
of the fundamental economic principles. For instance, Article 19(2) of the
Bulgarian Constitution provides that ‘the State shall establish guarantee equal
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legal conditions for economic activities to all citizens and corporate entities
by preventing any abuse of a monopoly status and unfair competition, and
by protecting consumers. This makes consumer protection a constitutional
requirement. (Rachagan 1999)

4.2 Prevailing laws*

Given below is a brief description of some important laws that affect con-
sumers:

4.2.1 Consumer Protection Act

In Nepal, the Consumer Protection Act(CPA) came into effect only in 1999.
The legal provisions available for consumer protection before this Act were
inadequate. The enactment of this Act was welcomed by everyone, and was
thought to be the basis for protecting the rights of consumers.

The Act guarantees six out of the eight universally recognized consumer
rights. It protects the consumers against any irregularities regarding price,
quality, quantity, health, choice etc. and prevents any monopoly and unfair
trading practices of producers. The Act also ensutes propet compensation
for consumers in case of damage because of unfair trade practices or any
other prohibited practices.

The Consumer Protection Council, with the Prime Minister as Chairperson,
has been formed under the CPA. The council formulates policies relating to
the protection of the rights and interests of consumers and also offers sug-
gestion to HMG on related issues.

CPA was brought out to protect the interest of the consumers and not to per
se induce competition in the market. The act addresses restrictive trade prac-
tices and unfair trade practices. Unfair trading practices include the sale or
supply of consumer goods or services by making false or misleading claims
about their actual quality, quantity, price, measurement, design, make, etc., or
the sale or supply of consumer goods produced by others by affecting their
quality, quantity, price, measurement, design, make, etc. The act also prohibits
the sale of sub-standard goods or services.

As such, the Act mainly addresses “irregularities concerning the quality, quantity
and prices of consumer goods or services.” Having said this, the provisions to
ensure the benefits of consumers affect competition, as most unfair business
practices affect both consumers and competitors, though indirectly. Particu-
latly, the provisions in the Act that ensure consumers the right “to choose
goods and services at competitive prices” and those that prohibit “the creation
of circumstances to influence demand, supply or price of any consumer good
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ot service by fixing the quota of raw materials needed for any consumer
good, or reducing the production of any consumer good, or taking any other
similar actions or by hoarding any consumer good or service or otherwise
creating an artificial shortage, or selling and supplying such good or service at
specified times or places only, or taking any other similar actions in collusion
with others” are likely to have positive impact on competition.

The effectiveness of the Act is very weak. It has not been able to empower
the consumers or promote competition in the Nepalese economy.

4.2.2 Food Act, 1966

The Food Act, 19606, ensures that the consumers are protected against the
use of contaminated, harmful substances not fit for consumption. Manufac-
tured consumables must adhere to a certain minimum standard of health
and safety requirements and businesses must also provide certain critical
information on any such consumables and their packing that may have a
direct relation to the quality of the product being consumed.

Despite this Act, the availability of contaminated food is very common in
the Nepalese market. A report published in the Nepalese English-language
daily The Kathmandn Post on June 17, 2003 states that this has been proved in
the reports of the Department of Food Technology and Quality Control
(DoFTQC). The department has carried out sample tests of various food
products that were available in the market and found that they were of sub-
standard quality and have various types of contamination. In the tests carried
out by DoFTQC companies seemed to have ignored the practice of label-
ing their packages. This act not only deprives the consumers of their right to
know about the ingredients, but also violates the Consumer Act.

Experts have also been reiterating time and again that a large portion of
milk, dairy products, cereal and meat products sold in the market contain
coliform, yeast, mold, and other elements (The Kathmandu Post 2003). So far,
actions have rarely been taken against the violators. The consumers have also
remained silent. The only way they have been retaliating is by stopping con-
sumption of these products. Although ensuring the quality of the products
available has been covered by the Food Act, Nepal Standards Act, as well as
CPA, the government has been unable to check the supply of substandard
quality of products in the market and to make suppliers accountable. The
implementation of the CPA is the responsibility of the Ministry of Industry,
Commerce and Supplies(MOICS) while the implementation of the Food
Act is the duty of the Central Food Research Laboratory (CFRL) which
comes under the Ministry of Agriculture. Similarly, CFRL and municipalities
are responsible for quality control of food grain supplied in the market.
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4.2.3 Black Marketing and Certain Other Social Offences Act, 1975

This Act was brought out mainly to maintain the health, convenience and
economic well being of the public and prohibits business practices such as
black marketing, profiteering, deflection of commodities, hoarding and cre-
ation of artificial scarcity.

Section 2 (a) of the Act states: “In case any person sells any commodity at a
price higher than the one fixed by HMG, and, in case HMG has not fixed the
price, at a price higher than the price determined by the producer, importer,
or main distributor of the commodities prescribed by HMG through noti-
fication in Nepal Gazette, the price at which such commodity was sold shall
be refunded and the commodity shall be confiscated”. This provision, though
appropriate in the pre-liberalisation era when the government was involved
in price fixing, and when there were restrictions on impotts, is meaningless in
today’s liberal environment.

Similarly, consider the provision in Section 3 of the Act: “Except in circum-
stances in which the price has been fixed under Section 2, in case any person
who trades in any commodity prescribed by HMG makes profit which is 20
percent more than the price of such commodity or what he is normally
entitled to make according to trade practices, or makes undue profit through
the sale of such commodity by taking advantage of scarcity, he shall be liable
to imprisonment for a term not exceeding five years, or to a fine, or to
both.” This provision is ridiculous in the liberalised era.

This Act is following in the footsteps of other Acts that are there for con-
sumer protection and can be considered a total failure. A burning example
can be given in the case of NT.

NT, in order to meet the demands for mobile phones, had opened up five
distribution centers in Kathmandu. However, due to limited availability of
SIM cards, the centres closed at three in the afternoon when it was supposed
to be open till five. Surprisingly, the SIM cards could be purchased at a
higher price at the shops around the centers. When a complaint was lodged
with the authority, they said that they were unable to take actions against these
people. This is an example of black marketing, which is rampant in other
areas too.

Although provisions in the Act such as Section 7 that prohibits adulteration
of drugs and sale of such drugs protect the interest of consumers, the Act,
as a whole, is very weak in promoting competition in a market-based liberal
economy.
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4.2.4 Essential Services Operation Act, 1957

HMG has enacted the Essential Services Operation Act in order to make
necessary and appropriate arrangements for uninterrupted supply of essen-
tial services and commodities so that lives of ordinary citizens are not af-
fected. This Act ensures the rights of consumers to have access to extremely
important services like transportation, postal system etc. The Act prohibits
strikes in these sectors.

4.2.5 Nepal Standards Act (Certification Mark) Act, 1980

This Act has been enacted to make arrangements for determining the stan-
dard of goods available to the public for their welfare. In order to achieve
the objective of this Act, HMG has also established Nepal Bureau of
Standards(NBS). It ensures certain quality in the goods that are available to
consumers, and that they are protected against consuming any sub-standard
quality of goods.

4.3 Complementarities Between Competition Policy and
Consumer Protection

The main objective of competition policy and law is to promote competi-
tive markets and curb anti-competitive practices. In this process, they also
protect and promote consumer welfare as these laws make the market envi-
ronment favourable from the consumer perspective as well. Competition
policy and law promote competitive markets rather than protecting individual
competitors’ interests. The policy aims at developing the competitiveness of
these competitors. Consumer policy aims at creating an environment for the
protection of consumers.

Competition policy is more of a proactive policy that attempts to promote
consumer interest in the marketplace whereas consumer protection policy
puts forward mainly a reactive agenda such as protecting the interest of
consumers and providing access to redress against abuses (Nanda 2004).

Although on the surface, these two policies seem to have different objectives
they complement each other because the ultimate objective of both these
policies is consumer welfare. Competition policies enhance the competitive-
ness of firms and enable them to sutvive in the international market. The
firms are then able to give consumers not only the best possible choice, but
also the lowest possible prices and adequate supplies. Thus the ultimate ben-
eficiaties of this policy are the consumers.

Generally competition and consumer policy are taken to be different areas
of intervention and in most countries these two functions are separated.
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Now it is more and more being realized that if the process of competition
is ensured, then this leads to protection of consumers as well.

The fact that consumer and competition policies are intertwined can also be
explained by the syndicate system prevailing in the transport sector in Nepal.
These syndicates not only restrict consumers’ choices but since they do not
allow non-members to ply in the “designated routes”, this also prevents
healthy competition to prevail in the economy. Thus the consumers and other
new members wanting to enter the business are affected adversely. The im-
pact is seen on the quality of services available as well as prices. Another
example can be of the Black Marketing and certain other Social Offences
Act. These acts prohibit sellers from making unreasonable profits and thus
put a price ceiling on the goods. This provision not only benefits the con-
sumers but also curb the firms to take undue advantage of its monopoly
position in the market.

In many countries, some of the issues like unfair and restrictive trading prac-
tices are covered by both Consumer Protection and Competition acts. Due
to the similarity of the issues, some countries such as Australia and Peru have
only one institution to deal with both consumer and competition issues.

The close linkage between competition and consumer policy has resulted in
the inclusion of many consumer issues in the draft Competition Act. The
preamble to the draft of the Competition Act in Nepal states that the law
would ensure the availability of quality products in reasonable prices to the
consumers by establishing a healthy competitive environment in the market.
Various anti-competitive practices such as tied selling, abuse of monopoly
powers that would directly affect consumers have been covered by this law.
Certain provisions like the one on misleading advertisements have been in-
cluded in both the CPA 1998 and the draft Competition Act.
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CIHIAIPITIEIR

Anti-competitive Practices

nti-competitive practices are a set of unfair practices, which enterprises
may use in order to distort or eliminate competition with the aim of
acquiring and abusing monopoly power.

This chapter is a summary of some of the anti competitive practices ob-
served in the Nepalese economy. These ate listed according to individual
categories, followed by case study examples from various sectors and an
assessment of the potential reasons behind the existence of such practices.

Anti-competitive practices, however, occur in many forms. Some reflect tacit
or explicit agreements among producers or suppliers that have the effect of
lessening competition. For example, suppliers may agree to a minimum price,
to share the relevant market and/or to deter new entrants into the market.
Others result from firms abusing a dominant position in the market. For
example, forcing suppliers or distributors to accept certain restrictions. While
some others take the form of restrictive trade practices, for example, through
mandatory requirements for purchasing other goods along with the desired
ones known as tied selling or through charging different prices on discrimi-
natory grounds. The study has, however, found it cumbersome and inap-
propriate to formulate broad categories such as the above for classification
purposes because one particular restrictive practice is different from another,
yet it is applicable to all broad categories. Hence, the following paragraphs
identify and separately list all types of existing anti-competitive practices in
the Nepalese economy with an inquiry into their raison d'étre.
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5.1 Collective Price Fixing

Collective price fixing is a type of horizontal agreement whereby firms col-
lectively fix prices of primary goods, intermediary goods, or finished prod-
ucts. It may also involve agreements relating to specific forms of price com-
putation, including the granting of discounts and rebates, drawing up of
price lists and variations, and exchange of price information.

This is the most prevalent collusive arrangement and has been practiced by a
number of business and trade associations such as the Colour Photogra-
phers Association, the Association of Brick Industries, the Air Transporters
Association of Nepal, Nepal Association of Travel Agents and regional truck
and bus syndicates.

During the monsoon season, heavy rainfall wipes out stocks of bricks caus-
ing losses to brick manufacturers. The Association of Brick Manufacturers
fixes the minimum price during this season incorporating the losses incurred
by members in the price structure. In this manner, it is able to pass on the
costs of its inability of proper storage to consumers. The price quoted is
around NRs 1700 per one thousand bricks instead of the regular NRs 1500
(Adhikari and Regmi, 2001) and the opportunity to bargain is also nil as the
association is able to throw out any member that charges a lower price than
the one quoted.

The airlines sector is another prominent example of collective price fixing.
The price structures of most appear cutiously similar (See Table 5.1). This
might be mistaken for a tough competitive environment in the sector; how-
ever, past experiences have proved otherwise.

Table 5.1: Price Structure of Major Airlines to Five Destinations
from Kathmandu (in rupees as of November 2004)

Airlines Bhairawa | Bharatpur | Biratnagar | Nepalgunj | Pokhara
RNAC 1150 2970 1710
Yeti Airways | 2570 1420 2975 3970 1420
Budhha Air 2570 2975 3970 1420
Gorkha Airlines| 2370 1420 1820
Cosmic Air 2150 1420 2390 2550 1820

Source: Experience Nepal Toursand Travel
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Even in 1999, the prices of all private aitlines were identical, cleatly dem-
onstrating a tacit cartel between them. Moreover, there was a significant
difference between the fares of private airlines and the government-owned
RNAC, which further endorsed this belief. Fares were around 15 percent
higher than those of RNAC for the Kathmandu-Nepalgunj flight; 22 per-
cent higher for the Kathmandu-Bharatpur flight and 17 percent higher for
the Kathmandu-Biratnagar flight. However, it was difficult to officially
levy charges against the Air Transporters’ Association of Nepal due to the
lack of a comprehensive competition policy and law in the country. In the
last couple of years, some aitlines started engaging in a price and promo-
tion war, which brought about some optimism among consumers and
other stakeholders. The recent decrease in the fare of Cosmic Air is an-
other manifestation of this outbreak. If the past experience is any guide,
this kind of price warfare will not last long, and the cartel will come back
on the track. Hence, the recent competition between Cosmic Air and Yeti
Airways and the low prices offered by Cosmic Air do not rule out the
possibility of another relapse as experienced in the past (See Adhikari,
2004).

Similatly, in the telecom sector, there is evidence of collective price fixing
between service providers, even in services such as radio paging which is
relatively more moribund.

A general consensus among financial sector analysts, media persons and even
bankers is that commercial banks have tacitly colluded in the foreign ex-
change market. However, the undetlying reason is heavily contested and jus-
tification from the banks is that collusion was necessary to avoid big busi-
nesses from exploiting the information asymmetry among commercial banks,
especially as Nepal is a heavily importing country. However, as a result of
collusion, small and medium enterprises and customers in general have heavily
lost out.

Lastly, the surface transportation sector has exploited consumers and de-
terred competitors by forming regional cartels called syndicates. In the last
couple of years, this sector witnessed tremendous growth as the central bank
identified it as a "priority sector". Due to this reason some commercial banks
started over-financing trucks and buses, which resulted in a glut in the surface
transportation market. As a result, the operators have formed regional car-
tels. They tacitly agree on their respective areas of operation and frequency
of circulation and vigorously deny entrance to new operators.
Furthermore,their quality of service is appalling. However, the government,
fearing a massive strike, and given the turbulence in the country because of
the Maoist insurgency, has remained silent on the issue.
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5.2 Collusive Bidding or Tendering

In such a scheme, the buyer, who invites competitive offers or quotations
through a tendering procedure, will receive offers solely from cartel mem-
bers who have secretly arranged among themselves as to which enterprise
will make the lowest offer. The other cartel members will either decline to
participate or make fake offers called "cover bids" by inflating their prices.
However, when an outsider makes a genuinely competitive offer, the cartel
deals with it by quoting lower prices and incurring losses, but it is financed
through reserves put aside each time a cartel is awarded an offer, precisely
with the aim of combating outsiders.

In Nepal, collusive bidding is widespread in contracts for infrastructure con-
struction such as roads, bridges and highways as well as in supply of raw
materials. Producers of polythene pipes, for example, were known to collude
while supplying pipes to Nepal Drinking Water Corporation. In recent years,
this practice has fairly declined with the breaking up of the national cartel
(Adhikari and Regmi 2001). The justification given by most companies, how-
ever, is that they are compelled to collude in order to sutvive in the already
distorted market where government officials, instead of setting out a level
playing field before the bidding process, seek bribery from companies and
favour those who give in. Hence, as a result, the firms are induced to collude.

5.3 Tied Selling

Under this practice, the supply of particular goods or service is made depen-
dent upon the purchase of other goods or services from the suppliet ot his/
her designate. The tied product may be totally unrelated to the product re-
quested or maybe complimentary or similar. Tying arrangements are not-
mally imposed in order to promote the sale of slower moving products and
in particular those subject to greater competition from substitute products.

Tied selling is rife in the education sector in Nepal. In most private schools,
students are required to purchase textbooks sold by the schools in exorbitant
prices without having any other option. These books are mostly bought from
foreign publishing houses and photocopied. Uniforms are a part of the deal,
and students have to go to particular stores to have their uniforms tailored.
The regulatory authority, the Office of the District Education Officer, under
the Ministry of Education, turns a blind eye to this practice because of its
lack of capacity or resource constraint to effectively check the practice.

Hospitals are also widely engaged in tied selling. Private hospitals require
patients to conduct pathological tests that are not required. For example,
even if the patient has recent tests conducted in other hospitals (Adhikari and
Regmi, 2001)they are required to take the tests again. Even the proliferation
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of private hospitals and nursing homes has not made much difference in the
health costs borne by consumers.

Another sector involved in tied selling is the cement sector where customers
who demand Nepalese cement are forced to buy Indian cement as well. The
Nepalese cement is known for its superior quality and fast setting attributes.
However, the three major cement producers of Nepal are SOEs with inef-
ficient production systems and a low-level of capacity utilization, thus lead-
ing to frequent scarcity of Nepalese cement in the market. At one time,
customers were required to purchase 25 sacks of Indian cement while pur-
chasing 50 sacks of Nepalese cement.

5.4 Resale Price Maintenance

Under this practice, the supplier (manufacturer or dealer) dictates the final
downstream price quoting the minimum amount to retailers for the resale
of goods. The objective behind this unusual anti-competitive practice is firstly
to prevent retailers from competing with each other so that the selling price
of the good does not go down. Secondly, although the costs of production
decrease for reasons such as cheaper raw material prices, technological effi-
ciency and hence increased productivity, the selling price is kept high by the
producers out of fear that the "image" of good will become "inferior" if
the price of it goes down. Thus, they set the minimum selling price for
retailers and use the extra profit for other forms of compensation to con-
sumers such as prize-winning schemes or lottery schemes as demonstrated
by noodle manufacturers of Mayo's, Wai Wai and 2 PM brands of noodles.

5.5 Creation of Artificial Scarcity

The creation of artificial scarcity denotes a situation whereby the seller cre-
ates a shortage of a good in the market in order to push prices up, resulting
in increased profits for the seller.

In Nepal, the creation of artificial scarcity has become a common practice.
Businessmen buy huge quantities of agricultural products, especially rice, wheat,
and pulses from farmers who do not have the capacity to stock the output
during peak season. The businessmen collectively hold the food stock in
their warehouses until the off-season arrives. They subsequently start releas-
ing foodstuff in a manner that creates artificial scarcity. Sadly, even consum-
ers are so accustomed to the idea of "shortage" in the market that they
accept it without questioning the state of affairs.

The sugar industry is a case in point. In 1999, sugar producers demanded a
rise in import tariffs from 10 percent to 40 percent with the rationale of
protecting infant industries. They asserted that they had now developed suf-
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ficient capacity to fulfill domestic demand; hence there was no need for
imports, but a strong need for protection from foreign competition. How-
ever, soon after the government blindly raised tariffs, the producers started
creating artificial scarcity and pressurising the government to increase the
selling price of sugar (Adhikari, 2004). In November 2004, this incident was
repeated when the price of sugar increased from NRs 38 per kg to NRs 50
per kg after the producers of sugar created an artificial shortage deliberately
during the festive season when demand is higher than usual.

5.6 Price Discrimination

Price discrimination is the charging of different prices to consumers for the
same good or service in order to extract maximum profits. There are three
degrees of price discrimination. The first-degree price discrimination refers
to a situation whereby producers extract the maximum amount that the
consumer is willing to pay. Hence, this applies to all situations where the
buyer and seller engage in bargaining, and this practice is prevalent in most
developing countries, including Nepal.

The second-degtee price discrimination occurs when producers try to sell
the maximum amount of good or service at the profit maximising point
and then reduce the price for the remaining units. This is done, for example,
with cinema tickets, bus tickets, air tickets etc.

The third-degree price discrimination is a situation in which there are a mini-
mum of two markets for the same good with two different elasticities of
demand. Producers charge a higher price where the elasticity is low and a
lower price where the elasticity is high. This can be observed in the banking
sector in Nepal where loans are given according to the type of consumer
classified as "prime" and "others". High lending rates are given to small bor-
rowers with a lower elasticity of demand and low rates are given to large
borrowers with a high elasticity of demand. The lending rate difference is on
an average two to three percent.

5.7 Predatory Pricing

This refers to an action whereby a firm sets a price for its good or service
below the cost price in order to drive out competitors from the market. A
form of this predatory behaviour, known as 'dumping', was conducted in
Nepal by the Indian subsidiary of the Nestle Limited which sold Maggi noodles
much below the prices charged in some Indian cities. However, a competitive
environment has developed in the noodle business to a great extent in recent
years as a result of the establishment of many local producers.
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A morte eminent manifestation of predatory pricing occutred between Nepal's
two widely sold English-language dailies: The Himalayan Times, and The
Kathmandu Post—patrt of the Kantipur Publications. When the former cut
down its prices to NRs 2 (possibly with predatory intent) and became the
lowest selling papet, The Kathmandu Post slashed its newsstand price by 62
percent to Rs1.50 per copy (and 42 paisa per copy for subscribers of its
sister publication the Kantjpur daily) becoming the cheapest English daily broad-
sheet overnight. The Himalayan Times further reduced its price to NRs. 1.
With the cost price said to be at around Rs 15, many believe that the Rs. 1.50
price offered by The Himalayan Times had a predatory intent.

5.8 Unreasonably High Price

Charging unreasonably high prices by taking advantage of a dominant posi-
tion in the market can be observed in the telecom sector of Nepal. NT
enjoys a dominant position in the market as a result of its previous existence
as a government-owned monopoly. Hence, it owns most network lines and
frequency capacity, which it exploits to the fullest. The prices charged for
mobile services are exorbitant in light of decreasing mobile charges world-
wide, including neighboring India. During peak hours calling from post-
paid and pre-paid mobile phone is seven and nine times higher than calling
from landline telephone (Table 5.2).

Table 5.2: Call Charges of Landline and Mobile Phones (NRs)

Type of Call 8:00 - 18:00 18:00 — 22:00 22:00-8:00

Landline Charges* | Rs. 1 per 2 min** | Rs. 1 per 4 min** |Rs1for 8 min**
8:00 - 20:00 20:00 — 8:00

Post Paid Mobile | Initially| At present| Initially| At present

(outgoing charge) | 3.60 | 3:00 1.8 1.50
1.80 | Free Free | Free

Pre-paid Mobile | 4.68 [3.50 4.68 |2.50

(outgoing charge)

Pre-paid mobile | 2.34  [Free 234 | Free

(incoming charges)

*Free call 175 in Rs 200 ** additional call charges (min=Minutes)

All the above charges are excluding TSC and VAT
Source: Calculated on the basis of published tariffs of NT
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However, there is not much that NTA has done despite consumer complaints
because the authority itself cannot determine whether these price differences
are justified. A few more players have recently entered the market, but the
situation still looks dim as restraining bodies such as NTA and the Ministry of
Information and Communications seem incapable of curbing such practices.

It is due to various institutional reasons (legal, social and cultural) that one can
observe such anti-competitive practices in almost all major industries in Nepal.
Firstly, the lack of a comprehensive competition law has allowed businesses
to engage in anti-competitive practices by exploiting the existing loopholes in
sectoral legislation. Secondly, the high capital requirement for starting busi-
ness acts as a formidable entry barrier for small- and medium-sized firms
that could potentially challenge monopoly enterprises. Thirdly, given the weak
checks and balances in public institutions, the government apparatus remains
hostage to active lobbying from interest groups that are often aligned to
political parties. This, together with other inefficiencies of regulating agencies
such as lack of incentives to perform, apathy et al. results in rent seeking and
corruption. Finally, an overall lack of consumer awareness on the need for a
participatory approach in eliminating such practices as well as the inability, on
the part of consumers, to form alliances around a common theme and to
voice their collective concerns has aided the continuation of anti-competitive
practices.
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CIHIAIPITIEIR

Perspective on Competition
Policy and Law

his chapter presents the findings of a questionnaire survey that involved

100 respondents. Twenty-five respondents representing the business com-
munity, an equal number of policymakers, mostly government officials, and
50 consumers, including economic journalists, academicians, civil society
activists and lawyers were interviewed during the course of the survey.

6.1 Background and Methodology

Three separate sets of questionnaire were used, each for business commu-
nity, policymakers and consumers. Each questionnaire contained around 30
questions. The questions were structured in a ‘multiple choice’ manner for
the purpose of simplicity. No subjective questions were asked though addi-
tional information provided by the respondents, particularly cases of anti-
competitive practices prevalent in Nepal, were recorded.

The initial focus of the field survey was on probing the extent of public
awareness regarding competition-related issues. However, it was realised that
given the relatively small size of the sample, the outcome could not be rep-
resentative. Also, it was realised during the course of pre-test that even many
businesspersons and policymakers, let alone consumers, did not have a sound
understanding and knowledge on competition-related issues.
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The focus of the survey was thus changed to include only the educated and the
more aware class. The survey was confined to the Kathmandu Valley. The
questionnaires were also slightly changed. More technical issues were included
in the questionnaire, and it was also decided to first identify all potential re-
spondents based on the petceived extent of his/her knowledge on competi-
tion. A list of potential respondents was prepared by SAWTEE and the enu-
merators/interviewers contacted the potental respondents for interviews. Some
of the identified potential respondents were, however, not interviewed since
they were not available or acknowledged that they had no knowledge on
competition-related issues. Even in the case of the more aware respondent, a
lot of explanation had to be made before he/she could tespond to some of
the questions. In many instances, responses to eatlier questions had to be changed
as the respondents understood issues cleatly only as questions unfolded.

Besides, respondents were allowed to make multiple responses to some
questions. In such cases, an ordinal approach to the “multiple choice” an-
swers was used, i.e. respondents were asked to assign ranks to different
choices he/she made. The interviewer then assigned priority ranking instead
of mere “yes-yes” or “no-no” type response. As already noted, subjective
information provided by the respondents were recorded in a separate sheet
attached with each set of questionnaire.

6.2 Field Survey Results

In general, a large number of respondents from all the three groups, namely
business community, consumers and policymakers, did not have clear con-
cepts of competition. Nonetheless, they were aware of “unfair” practices.
All respondents were of the view that anti-competitive practices do prevail
in Nepal. They also pointed out a handful of areas where anti-competitive
practices are most prevalent and that the concerned departments or minis-
tries have done very little to put a stop to such practices.

Likewise, the majority of the respondents believed that effective implemen-
tation of legislation that seek to check anti-competitive practices, even if
only to some extent, could go a long way in benefiting all sections of the
society, including consumers and business. In addition, an overwhelming ma-
jority was also in favor of a comprehensive competition law. They pointed
out the need for exemptions and exceptions within the legal framework on
grounds of public interest or general welfare. The following sections present
a detailed explanation of the field survey results.

6.3 The Extent of Anti-Competitive Practices in Nepal

An overwhelming number of consumers, business community and
policymakers opined that anti-competitive practices are prevalent in Nepal.
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Of the 100 respondents, 90 respondents viewed that anti-competitive prac-
tices prevail in the Nepalese market. However, the perceived extent and
degree of anti-competitive practices varied across the three groups of re-
spondents as well as amongst respondents within the same group. While 88
percent of the consumers and 64 percent of policy-makers stated that the
extent of anti-competitive practices were significant, only 36 percent from
the business community stated that anti-competitive practices wete signifi-
cant. 44 percent of the respondents from the business community viewed
that moderate anti-competitive practices did prevail. Only 10 percent of the
consumers stated that moderate anti-competitive practices prevails; 20 pet-
cent of the policymakers gave the same response. None of the respondents
said that anti-competitive practices did not prevail or prevailed only insignifi-
cantly.

Monopoly of firms and entry barriers for new ventures were termed as the
most common forms of anti-competitive practices prevalent in the country.
However, the majority of respondents could not give concrete examples to
support their claims, arguing that their choice was just an “informed re-
sponse”. Only in the case of “entry barriers” was the example of syndicate
system in the surface transportation sector cited. In addition to the already
mentioned two types of anti-competitive practices, respondents viewed that
tied selling, collective price fixing and resale price maintenance were also
common in Nepal.

A large number of respondents under the consumer and business commu-
nity groups pointed out that sectors having significant state interest and con-
trol are substantially plagued by anti-competitive practices. Lawyers and jour-
nalists interviewed during the course of study were very critical of the state’s
engagement in commercial activities, arguing that the state is promoting anti-
competition in some sectors. The most commonly named sectors include
petroleum, mobile telecommunication and electricity distribution. Other sec-
tors perceived to be substantially affected by anti-competitive practices are
banking, insurance, public transportation, aviation, etc. Apart from journal-
ists and lawyers, the majority of respondents could not cite specific examples
to support their response. Figure 6.1 illustrates the responses of the different
groups of respondents’.

6.4 Action Taken While Faced With Anti-Competitive Practices

During the course of the field survey, consumers and businesspersons were
asked as to what action they took when faced with anti-competitive prac-
tices. Surprisingly, from amongst the consumers, 50 percent of them chose
to “ignore and deal” when faced with anti-competitive practices. Twenty-
four percent of the consumer respondents chose to “go to another sup-
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Most consumers chose not to complain to government authorities since they
viewed that it would not invoke any action from the government’s side.
Among the consumers harboring such views were lawyers and journalists.
Even those consumers who chose to lodge formal complaints with the gov-
ernment opined that they did not expect any action from the government’s
side whatsoever. Apart from most policymakers, lawyers and a majority of
journalists, most consumers and businesspersons, were unaware that there
existed laws containing provisions relating to anti-competitive practices.

Similarly the respondents from the business sector were asked what they did
when they faced unfair business practice in their industry/ sector. The majot-
ity of them chose to deal with cases of anti-competitive practices amongst
themselves. No respondent from this group chose to make formal com-
plaints with the government. From among the 20 respondents under this
group who viewed that anti-competitive practices did prevail in Nepal, 35
percent stated that they matched the move of the anti-competitive practitio-
ner while an equal proportion stated that they talked to other business peers
to settle the issue mutually. Another 25 percent chose to negotiate directly
with the anti-competitive practitioner, while the remaining five percent com-
plained to relevant business organisations/associations.

Figure 6.2 and Figure 6.3 present the actions taken by consumers and
businesspersons when faced with anti-competitive practices.
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Figure 6.2: Action Taken by Consumers While Faced With
Anti-Competitive Practices
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Figure 6.3: Action Taken by Business While Faced With
Anti-Competitive Practices
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6.5 Extent of Awareness Regarding Relevant Legislative
Framework

There are a number of laws in Nepal that contain provisions relating to
various anti-competitive practices. However, references to only a few laws
were made during the course of interviews. It was found that many respon-
dents who were aware of the laws were not able to relate them to anti-
competitive practices. The most referred to law was the CPA. Forty-four
percent of the 100 respondents were aware that CPA contained provisions
relating to anti-competitive practices, with the policymakers’ group having
the highest level of awareness.

Sixty-six percent of all consumers, i.e. 33 consumer respondents, were not
aware of laws that contain provisions relating to anti-competitive practices®.
As such, the awareness about these laws amongst the consumers was found
to be very low. Those who were aware of the laws were mostly journalists
ot lawyers. Besides, even amongst the journalists, only a few knew which
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department or ministry or agency of the government was responsible for
the implementation of such laws.

On the other hand, 76 percent of policymakers knew about at least one of
such laws. From amongst the businesspersons interviewed, only 44 percent
were aware that laws such as the CPA and the Black Marketing and Certain
Other Social Crimes and Punishment Act contained provisions relating to
anti-competitive practices. However, policymakers and businesspersons con-
ceded that the implementation of laws, not limited to anti-competitive prac-
tices, by the government authorities concerned were very poor. All groups
of respondents, including policymakers, also asserted that proper imple-
mentation of laws that aimed at protecting general interest of businesses and
consumers would be in the benefit of all.

Table 6.1 summarises the response of consumers, policymakers and
businesspersons about their awareness regarding laws that contain provi-
sions aimed at curbing one or more anti-competitive practices.

Table 6.1: Extent of Awareness Regarding Laws Relating to Anti-
competitive Practices

Awareness
about com-
petition rel- Consumers Policymakers Businesspersons

ated laws [Number | Percent | Number | Percent | Number | Percent
Yes 17 34 19 76 11 44

No 33 66 6 24 14 56

6.6 The Necessity for a Comprehensive Competition Legislation

An overwhelming number of the total respondents (92 percent) viewed
that comprehensive law dealing exclusively with anti-competition issues
should be enacted in Nepal. Only eight consumers were not sure if such a
law would be needed. All the policymakers and businesspersons inter-
viewed responded that a Competition Act is the need of the hour. Besides,
all respondents who were in favor of competition law viewed that the law,
if properly implemented, would benefit consumers and businesses alike.
Many respondents, including those from the business community, even
stated that the government should have realised the need for a Competi-
tion Act, following its decision to deregulate the national economy back in
the 1990s.
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Figure 6.4 : Should A Competition Law Be Enacted?
Don't Know

Ironically, most policymakers believe that the business community will op-
pose any strong competition legislation. Of the 25 policymakers interviewed,
20 opined that the business community will not favour a strong competition
law in the country since the law basically aims at curbing the anti-competitive
activities of the business community. Nonetheless, policymakers also view
that a strong competition regime will help to increase the competitiveness of
business enterprises in Nepal, which is very important in the context of the
country’s recent accession to the WTO. They were of the view that by put-
ting a check on anti-competitive practices, a strong legislation will force
Nepalese firms to be better equipped in order to deal with the onslaught of
any foreign competition in the domestic market.

6.7 Objectives of Competition Law

The response of the business community and consumers differed slightly on
the question as to what the objectives of a competition law should be. While
an overwhelming majority of consumers, the usual victims of anti-competi-
tive practices, said that the objectives should be to ‘regulate business enter-
prises’ and ‘promote consumer welfare’, respondents from among the busi-
ness community opined that the objective of the competition law should be
to promote business efficiency. Most policymakers stated that all three ob-
jectives—regulation of business, promotion of business efficiency and con-
sumer welfare—are important for a good competition regime.

Furthermore, many businesspersons interviewed argued that regulation of
businesses is not a philosophy that should be adopted under a liberal market
economy. On the other hand, consumers view that unless businesses in Nepal
are regulated, the widespread anti-competitive actions of the business com-
munity will not stop. Table 6.2 summarises the responses of the business
community, consumers and policymakers with regard to what the objectives
of a competition law in Nepal should be.
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Table 6.2: Objectives of Competition Law’

Objectives/ Consumers Policymakers Businesspersons
Responses Number | Percent | Number |Percent [ Number | Percent
Regulate Business

Enterprises 21 42 25 100 6 24

Promote Consu-
mer Welfare 40 80 25 100 12 48

Promote Business
Efficiency 32 64 25 100 23 92

6.8 Scope and Coverage of Competition Law

The majority of respondents unanimously said that competition law should
cover private as well as government enterprises. All businesspersons opined
that both private and government-owned entities should fall under the pur-
view of the competition law. However, of the 25 policymakers, six opined
that the law should not have its jurisprudence over government entities. Some
of them argued that government entities exist with a social mandate and hence
they should not be treated on a par with private business houses and firms.
From amongst the consumers, 76 percent stated that both government and

private entities should be included under the purview of competition law.

One of the questions included in all three sets of questionnaires were whether
competition law should cover all areas of commercial activities. In response,
an overwhelming majority of respondents—76 percent of consumers, 80
percent of businesspersons and 72 percent of policymakers—said that all
areas of commercial activities must be included in the competition law. A
number of respondents cited the example of anti-competitive practices
prevalent in the education sector in the country. Many private schools are
found to engage openly in tied selling (by forcing patrents to buy school

uniforms, stationery, tie, etc. from the school at higher prices).

The issue of inclusion of specific sectors such as telecommunications, civil
aviation, insurance and electricity, which have separate sectoral regulators,
under the jurisdiction of competition law proved tricky to many respon-
dents. Sixty-two percent of consumers were not sure how sectoral regula-
tors and competition authority would interface. Likewise, 36 percent of
policymakers too remained undecided on this issue, while 48 percent of the
businesspersons interviewed opined that all sectoral regulators should func-

tion under the legal framework of competition law.
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Figure 6.5: Type of Competition Authority
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One of the questions in each of the three sets of questionnaires was related
to the inclusion of Intellectual Property Rights (IPRs) issues under the gamut
of competition law. Interviewers had to first explain the concept of IPRs to
almost all consumers, businesspersons and policymakers®. All respondents
opined that IPR issues should be addressed in the competition law, and that
the law should deal with the abuse of IPRs in the general welfare of the
stakeholders concerned.

6.9 Favoured Structure of Competition Authority

An overwhelming majority of the respondents argued that a strong and
competent competition authotity is necessary to discharge all responsibilities
as will be laid down by a competition law. Of the 50 consumers intet-
viewed, 47 stated an autonomous and independent competition authority is
necessaty. Justifying the need for such a structure to handle competition re-
lated issues; some of the more awatre consumers cited the example of the
CPA, the implementation of which has been unsatisfactory.

Even the business community in general seemed to be in favour of an au-
tonomous and independent competition authority. Sixty-four percent of the
respondents from the business community stated that an independent body
is necessary in the context of Nepal’s WTO membership. Their support for
an independent body largely rested on the fact that bigger global players
could dominate Nepal’s domestic market in the future, and that a weak
competition authority would not be in a position to prevent the onslaught of
unfair foreign competition, which could prove fatal to many domestic indus-
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tries. However, the business community in general did express fears that com-
petition officials could misuse their powers and a proper check and balance
mechanism is necessary to prevent abuse of power.

The policymakers were divided on the issue of the competition authority’s
autonomy and independence. While 40 percent of them stated that the au-
thority should be autonomous and free from political interference, 60 per-
cent argued that it should be formed under a ministry or department. Those
against the authority’s independence and autonomy cited cost factor and
legal implications as the main obstacles. However, they did acknowledge that
a strong human resource base is required to deal with competition issues,
and that such personnel may be lacking within the government structure.
Figure 6.5 summarises the responses of interviewees with regard to the struc-
ture of an effective competition authority.

6.10 Powers of Competition Authority

Irrespective of the structure of the competition authority, whether indepen-
dent and autonomous or under some ministry or department, a large pro-
portion of respondents viewed that the competition authority should have
both investigative and adjudicative powers with provisions for appeal. Sev-
enty-six percent of the consumers, 72 percent of the policymakers and 64
petcent of the businesspersons opined that the competition authotity should
have both investigative and adjudicative powers with clear provisions for
appeal. Thirty-six percent of the interviewed businesspersons viewed that
the authority should be allowed only to investigate while the courts dischatge
the adjudicative functions. Figure 6.6 presents the responses of interviewees.

On the question of whether the competition authority should be empow-
ered by the law to even initiate criminal proceedings against practitioners of

Figure 6.6: Powers of Competition Authority
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anti-competition, the majority of the consumers supported the idea. While
70 percent of the consumers viewed that criminal penalty is necessary for
violation of law in all cases, 25 percent reasoned that criminal charges should
be initiated only on a case-to-case basis. Policymakers too supported the idea
of criminal penalty, but all viewed that it should depend on the gravity of the
violation. On the other hand, the business community opposed the idea of
criminal penalty arguing that it would be unfair to initiate criminal penalty
for violations of law that might take place without knowledge.

6.11 Implementation of Competition Law

Almost all respondents, except some consumers, have favoured the imple-
mentation of competition law in a phase-wise and calibrated manner. All
policymakers favoured a soft launching of the law to ensure that the busi-
ness community gets enough time to adjust its operations to comply with the
provisions as set out in the competition law. Businesspersons too viewed that
unless the law is enacted in a calibrated manner, there can be no way in which
Nepalese businesses would be able to comply with the provisions of the law
because operations cannot be changed overnight. However, some consum-
ers were of view that unless the law is implemented fully from day one,
there will be the danger of the law being unenforceable in the long run due
to resistance from the business community.

Despite the convergence in the views of majority of respondents with re-
gard to a calibrated approach to implementation, their views differed on the
issue of whether the law should adopt a “rule of reason” or “per se” ap-
proach. Most policymakers opined that “per se” approach cannot be
adopted in the Nepalese context, with some explaining that given the rela-

Figure 6.7: Mode of implementing Competition Law
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tively weak legal structure, it would be difficult to identify all possible cir-
cumstances prior to the enactment of the law. Likewise, even businesspersons
viewed that a “rule of reason” approach would be a better way to imple-
ment competition law. However, the majority of the consumers opined that
“pet se” approach is needed as businesses would under the “rule of reason”
approach try to take undue advantage of the flexibility provided. Consum-
ers’ insistence for a “per se” approach is to ensure “black and white” imple-
mentation of the law. Interestingly, even most lawyers opined that per se ap-
proach to implementing competition law would be a better option.

Despite the admission by the majority of respondents that anti-competitive
practices do prevail unchecked, some respondents argued that outright ban
on all forms of anti-competitive practices would not be good for the gen-
eral economy and social welfare. Consumers, businesspersons and
policymakers argued that there must be exemptions on the ground of effi-
ciency, public welfare, larger domestic interests, etc. Besides, 84 percent of
the total respondents stated that being in a position to abuse power should
not automatically invoke anti-competition provisions. Monopoly or market
dominance per se is not anti-competitive.

However, 73 percent of the respondents, mostly comprising consumers
and policymakers, did suggest that mergers or acquisitions involving two or
more big players should be reviewed and monitored to check substantial
lessening of competition in the market. Even respondents from the business
community on this issue viewed that mergers and acquisitions involving big
firms should be monitored, but not stopped.

In addition, all respondents viewed that the implementation of the compe-
tition law should not be the responsibility of the government agency only.
They opined that stakeholders should be consulted in various stages of imple-
mentation as well as in the functioning of the competition authority. Over
three-fourths of the respondents viewed that the competition authority should
discharge its functions in close coordination with a well-structured commit-
tee that has the representation of all stakeholders.
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CIHIAIPITIEIR

Competition Law

lthough domestic enterprises have been exposed to international com

petition due to the liberal investment and import regimes, Nepal does
not have a competition law to ensure competition in the market. However
there are some legislation that affect competition. Some of these laws that
affect competition or have provisions related to consumer protection
and competition have already been discussed in Chapter 4. Nepal is also in
the process of enacting competition law. During its accession to WT'O, Nepal
made a voluntary commitment to enact competition law. This chapter deals
with two Acts that affect competition and some salient features of the draft
competition law.

7.1 Various Acts that affect Competition’

7.1.1 The Industrial Enterprises Act, 1992

The Industrial Enterprises Act, 1992 marked a significant shift in the indus-
trial policy of Nepal. It heralded the end of the “license regime” and was
catalytic in infusing competition in the market.

The preamble to the Act states: “Whereas, for the overall economic develop-
ment of the country, it is expedient to make arrangements for fostering indus-
trial enterprises in a competitive manner through the increment in the produc-
tivity by making the environment of industrial investment more congenial,
straightforward and encouraging.” This probably was the first time that com-
petition was mentioned in a government act concerning the industrial sector.
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One of the important competition enhancing majors in the Act was section
9 (1) regarding permission for opening industry. Section 9 (1) states, “Indus-
tries other than those as set forth in Annex 2 which may significantly cause
adverse effect on the security, public health and environment, shall not be
requited to obtain permission for their establishment, extension and diversi-
fication.” This Act thus opened up the market to almost all industries.

Similarly, no permission is required to open industries other than those pro-
ducing explosives, including arms, ammunition and gunpowder, security print-
ing, bank notes, coins, cigarettes, bidi, cigar, chewing tobacco, khaini or goods
of a similar nature, using tobacco as the basic raw material, and alcohol and
beer.

7.1.2 The Foreign Investment and Technology Transfer Act, 1992

This Act, concomitant of the Industrial Enterprises Act, 1992, as stated in its
preamble was brought out “to promote foreign investment and technology
transfer for making the economy viable, dynamic and competitive through
the maximum mobilization of the limited capital, human and the other natu-
ral resources.” The act has opened foreign investment in all sectors barting
few such as cottage industries, real state and those affecting national security.
By promising permission within 30 days of application, the Act tries to fa-
cilitate foreign investment in Nepal. Foreign investors are allowed to hold
100 percent ownership in industries. The opening up of the economy to
foreign investment is a major policy shift of the government of Nepal and in
principle is likely to enhance competition in the market.

7.2 Competition Law

During its negotiation for accession to WTO, Nepal made a voluntary com-
mitment to enact competition law by July 2004. Accordingly the MOICS
prepared a draft competition bill. The salient features of the bill are dis-
cussed below.

The draft Competition bill highlights the following major objectives in its
preamble:

To make the national economy competitive through open and liberal
measures

To develop an independent market in the country through optimal and
equitable distribution and utilisation of national resources

To benefit the consumer by ensuring healthy competition in the goods
and services sector
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To control anti competitive practices

The Draft bill mainly focuses on the following core areas:

7.2.1 Anti-competitive Agreements

The draft competition Act prohibits written or oral agreements that have the
potential to restrict competition. The following types of agreements between
enterprises involved in the manufacturing, trading of “like” goods and set-
vices are presumed to have negative impact on competition and are deemed
per se lllegal from the date on which the parties entered such agreements:

Putting conditions that have negative impact on competition and con-
sumer welfare while selling goods and services

Market allocation

Restriction on output, technical development or investment
Price fixing

Collusive bidding

Syndicates and cartels

7.2.2 Abuse of Dominance

A dominant position has been defined in the bill in terms of a firm on its
own or in collusion with another firm(s) that is capable of influencing the
market. The bill also requires that a firm has the minimum of 40 percent
market share in the relevant market to be deemed having a “dominant posi-
tion”. The bill recognises that all dominant positions are not necessarily “anti-
competitive” and requires that firms have control of the market and are able
to implement their decisions unilaterally in the market to be deemed “domi-
nant”. The relevant market can be a product market or a geographical mar-
ket. The following actions, taken independently or in collusion with other
firm(s), can be deemed ‘abuse of dominant position":

Buying and selling price fixing
Restriction on output, technical development or investment
Use of disctiminatory terms and conditions to select enterprises/ firms

Predatory pricing
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7.2.3 Mergers and Acquisitions

The bill makes it mandatory for firms to inform the Competition Promo-
tion Commission (CPC) before entering into merger and acquisitions (M&A)
agreements. The CPC can deny such agreements if it has substantial reasons
to believe that the new entity will abuse its dominant position and such an
agreement will lead to reduced competition in any part of the country.

Any M&A agreement entered without consulting CPC will be declared null
and void from the date on which such an agreement is made. In addition, the
parties that enter such an agreement are liable for any negative impact on
consumers and competitors by such agreements.

7.2.4Monopolies

The draft bill is very cautious of the negative impacts of monopoly power
and has various provisions to restrict the abuse of monopoly power. The
bill defines monopoly as an ability of a person or a firm to completely
control the market of a good or service and implement its decisions unilat-
erally.

7.2.5 Restrictive Business Practices

In addition to addressing anti-competitive practices the draft also prohibits
restrictive business practices. The bill has made exclusive dealing and refusal
to deal per se illegal. The bill also prohibits any person or firm from restrict-
ing its market and any horizontal agreement to restrict the sale or selling of
any product or service to a particular geographical market. Tied selling, the
selling of a product or a service with a condition to buy another product or
service from the same supplier or a person/ firm specified by the supplier,
is also deemed per se illegal.

The draft also prohibits misleading advertisements. The bill makes any ad-
vertisement that gives misleading or incorrect information regarding the quality,
quantity, type, utility and price of own or competitors product or service per
se illegal.

The bill also makes collusive bidding for tenders per se illegal. This includes
agreement between persons or firms not to bid or to submit similar bids, to
share information on the quotation or any other agreement to influence the
tender in their favour.

7.2.6 Competition Promotion Commission

The bill has a provision of an independent authority to implement the com-
petition act. Article 15 provisions for the establishment of a three-member
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CPC. To minimise political interferences in its work, CPC has been made
accountable directly to the Cabinet/Council of Ministers. The bill has given
the Council the freedom to directly raise funds from donors. This is likely to
give more independence to CPC and reduce undue government interven-
tion.

A clear demarcation of investigative and adjudicatory functions has been
made in the draft. CPC has only investigative power, and the adjudicative
power will be with the court designated by His Majesty’s Government. Any
person or firm can file a complaint with the Council with sufficient proof.
However, firms involved in a similar trade will have to deposit a sum as
stipulated by the Council. There is also a provision to appeal against the
decisions made by the Council.

The draft has proposed extra-territorial jurisdiction. Acts of firms outside
Nepal that affect competition in Nepal will also come under the purview of
the law. The draft also has a “whistle blower” provision to tackle hard-core
cartels. The “whistle blowet” can be rewarded with a smaller fine, shorter
sentence ot a complete amnesty. This will apply if a person or a firm gives
information to the Council before the start of an investigation, if the person
or a firm is the first to give important information to the council, if the
person or firm has discontinued from cartel and if the person or firm gives
important evidence to the Council.

7.2.7 Other Important Features of the Bill

The draft covers all governmental, non-governmental and private entities.

Notwithstanding the vatious provisions of the bill, the government of Nepal,
if deemed necessary, can exempt any goods ot service sector from the pur-
view of this law.

All business associations also have to list themselves in CPC. This will help
CPC keep tabs on activities of such associations.

This bill also has measures to address the misuse of IPR by any person or
firm. If CPC feels that such provisions are detrimental to the interest of
consumers and competition, it can recommend the government authority
concerned to ask an IPR holder to issue compulsory license or make at-
rangements for parallel import.

The bill also empowers CPC to do competition advocacy. CPC has the
mandate to make the private sector and civil society aware of the negative
impact of not having healthy competition in the economy and the positive
impact of having healthy competition. It is also responsible for organising
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meetings, workshops for competition advocacy. It is also required to edu-
cate the public on competition issues through publications and media.

7.2.8 Exemptions

The bill has exempted certain sectors of the economy with a view to giving
them space to compete with larger and stronger competitors. Cottage, and
small industries, agriculture and agricultural cooperatives, joint procurement
of raw material, collection of statistics, export cartels, research and develop-
ment activities, joint efforts to enhance competitiveness and quality, logistic
management that do not affect the supply and price of goods and services
and collective bargaining power of labour are not covered by the Compe-
tition Act.
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CIHIAIPITIEIR
The Way Forward

n addition to the Competition law and the Consumer Protection Laws

many other government policies and laws affect the level of competition
in the Nepalese economy. Policies like the Industrial Policy, Trade policy,
Foreign Investment Policy, Exchange Rate Policy directly and indirectly af-
fect the level of competition in the economy. However, no attempt has been
made so far to analyze the impact of these and other related government
policies and laws on competition. Hence there is a need for assessing related
laws and policies on the touchstone of competition. In addition, all future
government policies and laws that directly or indirectly impact competition
should have an explicit statement on the likely impact of policy or law on
competition.

Competition is still a relatively new concept in Nepal and different stake-
holders have different views on its role in economic growth and enhancing
the competitiveness of enterprises. It is indeed disheartening to note that the
captains of the Nepalese economy—the policy makers—are not too enthu-
siastic on the role an effective competition regime can play.

For most of the Sectoral regulators, ensuring competition is not a priority.
They seem to be engaged more in operational aspects and in most cases lack
the legal mandate and human resources to ensure competition in their re-
spective sectors. Hence there is a need for making necessary changes in re-
lated laws to ensure that regulators give priority to ensuring fair competition
in their respective sectors. There is also a need for training human resources
to enable them to handle competition issues more effectively. Finally, a mecha-
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nism to coordinate the activities of CPC and Sectoral regulators, including a
clear demarcation of the hierarchies, also needs to be put in place.

Many years of intrusive and restrictive government intervention in the indus-
trial and trade sectors have resulted in a serious lack of competition culture
in Nepal. This means that building a strong competition culture is the first
step towards ensuring that competition starts to play a more important role
in the Nepalese economy. Building a competition culture is a difficult task
and the government alone is not capable to do this.

The government thus must recognise this and assign appropriate roles to
different stakeholders viz. the business community, the media and civil soci-
ety. It should actively support organizations working on consumer and com-
petition issues and should also try to enhance their roles in decision making
regarding policies and laws affecting competition.

The consumers can play an important role to develop a competition cultute.
But given the low level of awareness of consumers and complicated litiga-
tion procedures, the consumer movement can be lackluster. Hence, informa-
tion dissemination and consumer education, simplification of litigation pro-
cedures and establishment of a special tribunal court dealing with consumer
issues are required to strengthen the consumer movement. In addition to
this, effective mechanism should be put in place for consumer representa-
tion on competition-related issues.

The business community, one of the main stakeholders, seems to be appre-
hensive of a strong competition regime. Many business people argue that a
strong competition regime will restrict their growth and the Nepalese economy
is not at the stage to have such a regime. It seems clear that the business
community needs to be made aware that they too are going to gain through
enhanced efficiency if there is an appropriate level of competition in the
economy. The proposed CPC should thus engage in an advocacy campaign
to increase the awareness of the business community on competition issues.

It is beyond doubt that the future of competition in the Nepalese economy
depends on the shape of the Competition Law, which the government prom-
ised to enact during its acquisition of WTO membership. The provisions of
the law, no matter how prudent, will be meaningless if they are not imple-
mented propetly. The expetience of the CPA has shown that an indepen-
dent commission to oversee competition issue will be required to ensure that
the country does benefit from Competition Law.

The ability of three main stakeholders: consumers, businesspersons and
policymakers to reach a common consensus on vatrious issues relating to
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competition is key to effective implementation of competition law. The re-
sults from the field survey indicate that the views of the stakeholders largely
converge on most of the issues. But there are several aspects on which their
views differ. It is on such issues that a common consensus is needed. Con-
sensus can be reached by involving all parties in constructive debates and
open discussions. But all the parties concerned should have the capacity to
understand the issue and put forward their concerns. Thus, capacity building
of different stakeholders viz., the business community, the consumers and
civil society at large will form an integral part of developing a competition
culture in Nepal.

Given the overlapping nature of competition and consumer issues and the
lack of financial and human resources to deal with them, many small econo-
mies have adopted a hybrid approach by coupling consumer and competi-
tion policies. They have only one organisation dealing on both issues. This
will probably be the right approach in the case of Nepal, considering its
resources and human capacity, and the novelty of the issue.
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Endnotes

The General Agreement on Trade in Services (GATS) is a multilateral agreement of
WTO member countries and governs trade in services dealing with 4 modes of supply.
Nepal became a full member of hte WTO on 23rd April 2004.

See Zita, Ken. Nepal Briefing Paper, USTDA South Asia Communications Infrastruc-
ture Conference, New Delhi, India. 2004. www.nadventures.com

See "Finance Performance and Soundness Indicators of South Asia", Finance and
Private Sector Unit, South Asia Region, The World Bank, May 2004

This is not an exhaustive list of laws that affect consumers

The total does not add up to 100 in the case of consumers and 25 in the case of
policymakers and businesspersons since the interviewees on some occasions have made
multiple responses.

It should be noted that many respondents were aware of laws such as Consumer
Protection Act. However, they were unaware that the law contained provisions relat-
ing to anti-competitive practices.

The total number of consumers does not add up to 50 since multiple responses were
made. The same holds to policymakers and businesspersons. It should be noted that
some consumers who expressed their ignorance over the need for the enactment of
competition law too have their response with regard to the objectives of competition
law.

Though one of the multiple choice response to this question was ‘don’t know or can’t
say’, the respondents were explained the concept of IPRs with the dual purpose of
raising awareness as well as collecting better information instead of mere ‘don’t know
or can’t say’ response. It was earlier decided to use the ‘don’t know or can’t say’
response only if respondents remained undecided even after the relevant issues were
explained to them.

This is not an exhaustive list of acts that affect competition. SAWTEE is conducting a
separate and in-depth research to identify laws that affect competition.






Annex 1

Questionnaire for Policy Makers
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Instructions: The interviewees may not readily know about many of the
concepts dealt with in the questionnaire. The interviewers need to explain
them. Please also prompt and probe wherever appropriate. It may also
happen that the respondent might get a better understanding of the issues as
the questionnaire unfolds and you may need to modify his/her answers to

eatlier questions.

Question Answerts Code Sl:(l)p

1. Name

2. Designation

3. Organisation

4. Address

5. What do you understand by | Greater protection of consumer welfare 1

competition? Companies competing with each other 2
Improved efficiency of business 3
Optimum utilisation of resources 4

6. Do you think anti-competi- | Yes, insignificantly 1

tive practices are quite preva- | Yes, moderately 2

lent in Nepal? Yes, significantly 3
Yes, hugely 4
No 5
Don’t know/can’t say 6

7. To what extent are consum- | Insignificant 1

ers affected by such practices? | Moderate 2
Significant 3
Huge 4
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8. What are the most prevalent anti- | Monopoly 01
competitive practices in the mar- | Collective price fixing 02
ket? Market sharing 03
Bid rigging 04
Tied selling 05
Exclusive dealing 06
Refusal to deal 07
Resale Price Maintenance 08
Discriminatory dealings 09
Unreasonably high price 10
Entry barrier 11
Predatory pricing 12
Any other (specify) 13
9. Which, in your opinion, are the | (i) »
most affected sectors by such prac- | (ii) »
tices? (Please note three most prevalent | (iii) 2
sectors in order of importance)
10. Do you think a strong competi- | (i) Yes 1
tion regime will help to increase the | (i) No 2
competitiveness of Nepalese enter- | (iif) Can’t say/ Do not know 3
prises?
11. Do you think the business sec- | (i) Yes 1
tor will resist strong competition | (i) No 2
regime? (iif) Do not know/ Can’t say 3
12. Are there any rules, regulations | Yes 1
or laws to check such practices? No 2
Can’t say/don’t know 3
13. What are they? )
(i
(iid)
(iv)
)
14. Are they seriously implemented? | Yes 1
Yes, some of them 2
No 3
Can’t say/don’t know 4
15. Do the consumers benefit from | Yes 1
such rules? No 2
Can’t say/don’t know 3
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16. Do you think that the existing | Yes 1
rules, regulations and laws are suffi- [ No 2
cient to check such practices? Orhas | Can’t say/don’t know 3
the government done enough to
check such practices?
17. Do you think thata comprehen- | Yes 1
sive law should be enacted to check [ No 2
such practices? Can’t say/don’t know 3
18. What should be the objectives | To regulate enterprises 1
of such a law? Enhance business efficiency and 2

consumer welfare

Promote Nepalese industries 3

Can’t say/don’t know
19. Should it cover all types of en- | Yes 1
terprises and persons and all areas [ No 2
of commercial activity? Can’t say/don’t know 3
20. Would you suggest a total ban [ Yes for all 1
on anti-competitive practices? Yes for some 2

Yes but exempted in case of 3

efficiency gains

No, only if it harms public interest 4

Can’t say/don’t know

Any other (specify) 5
21. Would you suggest that domi- | Yes 1
nance may not be disallowed but | No 2
activities of dominant firm will be | Can’t say/don’t know 3
monitored to avoid its abuse? Yes for all deals
22. Should there be provisions for | Yes for bigger deals only 1
reviewing mergers and acquisitions | No 2
to check substantial lessening of | Can’t say/don’t know 3
competition? 4
23. Should the law deal with IPR- [ Yes 1
related competition abuses (Please | No 2
note that this is not about violation | Can’t say/don’t know 3

of IP law but about abuse of mo-
nopoly position assumed by compa-
nies by virtue of their IP rights or
anti-competitive licensing agree-
ments)
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24. What kind of implemen- | Autonomous CA 1
tation mechanism/competi- | Agency under relevant govt. dept./ 2
tion authority is (CA) best for | Ministry
Nepal? Any other (specify)
25. What kind of powers [ Both investigative and adjudicative 1
should the CA have? Investigative only with adjudicative 2
power vested with separate authority
Investigative only with adjudicative 3
power vested with courts
Can’t say/don’t know 4
Any other (specify) 5
26. Do you think that the CA | Yes 1
should deal with unfair trade | No 2
practices/ consumer protec- | Can’t say/don’t know 3
tion issues as well? Any other (specify)
27. Do you think there | Yes for some with CA having power 1
should be specialised sectoral | over them
regulators for electricity, | Yes for some with CA coordinating 2
telecom etc., or the CA | with them
should be given power to | Yes for many of them with CA having 3
handle such issues? power over them
Yes for many of them with CA coor- 4
dinating with them
Any other (specify)
28. Do you think that the | Yes 1
law should have provisions | No 2
for leniency programme and | Can’t say/don’t know 3
whistle-blower protection?
29. Do you suggest for crimi- | Yes in some cases 1
nal penalty for violations of | Yes in all cases 2
the law? No 3
Can’t say/don’t know 4
30. Should there be exemp- | Yes 1
tion on public interest ground | No 2
(e.g., technological advance- | Can’t say/don’t know 3

ment, protecting interest of
SMEs ot socially disadvan-
taged groups, employment)?
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31. How should the competition | Through well-defined rules 1

law be implemented? Judicial scrutiny — room to examine on 2
case to case basis
Can’t say/don’t know 3
Any other (specify) 4

32. Should the law have provi- [ Yes 1

sions to ensure right to private [ No 2

action? Can’t say/don’t know 3
Any other (specify)

33. Do you think that the law | Yes 1

will have provisions for extra-ter- | No 2

ritorial jurisdiction to deal with | Can’t say/don’t know 3

practices that originate from out- | Any other (specify)

side the country?

34. Do you think competition | (i) Yes 1

law should be implemented in | (ii) No 2

phase wise manner? (iif) Can’t say/ Do not know 3

35. Do you think that the CA | Yes 1

should involve different stake- [ No 2 37

holder groups in its functioning | Can’t say/don’t know 3 37

especially advocacy/publicity

etc.?

36. In what way? Through occasional hearing 1
Through a structured consultative 2
committee
Any other (specify)

37. In general, to what extent | Profit motive only 1

business people try to balance | Profit, but CW sometimes 2

their profit motives with con- | Maintain a balance 3

sumer welfare (CW)? Can’t say/don’t know 4

Any other (specify)

38. Thank You
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Annex 2

Questionnaire for Business Community

Instructions: The interviewees may not readily know about many of the
concepts dealt with in the questionnaire. The interviewers need to explain
them. Please also prompt and probe wherever appropriate. It may also hap-
pen that the respondent might get a better understanding of the issues as the
questionnaire unfolds and you may need to modify his/her answers to ear-

lier questions.

Question Answers Code [Skip to
1. Name
2. Address
3. Industry /Business
4. What do you Companies competing with each other 1
understand by competi- Improved efficiency of business 2
tion? Optimum utilisation of resources 3
Greater protection of consumer welfare 4
Don’t know/can’t say 5
5. Do you think anti- Yes, insignificantly 1
competitive practices are | Yes, moderately 2
prevalent in the Nepalese | Yes, significantly 3
market? Yes, hugely 4
No 5
Don’t know/can’t say 6
6. To what extent is your | Insignificantly 1
industry/sector affected Moderately 2
by such practices? Significantly 3
Hugely 4
7. What are the most Monopoly 01
prevalent anti-competi- Collective price fixing 02
tive practices in your Market sharing 03
sector? Bid rigging 04
Tied selling 05
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Exclusive dealing 6
Refusal to deal 7
Resale Price Maintenance 8
Discriminatory dealings 9
Unreasonably high price 10
Entry barrier 11
Predatory pricing 12
Any other (specify) 13

8. Which, in your opinion, are the @)

most affected sectors by such (i)

practices? (iif)

(Please note three most prevalent sectors

in order of importance)

9. What are anti-competitive Monopoly 1

practices in Nepal? Collective price fixing 2
Market sharing 3
Bid rigging 4
Tied selling 5
Exclusive dealing 6
Refusal to deal 7
Resale Price Maintenance 8
Discriminatory dealings 9
Unreasonably high price 10
Entry barrier 11
Predatory pricing 12
Any other (specify) 13

10. What do you do when you face (i) Ignore 1

an unfair business practice? (i) Talk to business peers to settle the 2
issue
(iii) Lodge a complain 3 12

11. Why do you not complain to () I do not know that there is a law 1

the authorities? (i) T do not know where to com- 2
plain
(iii) I do not have time 3
(iv) It is useless 4

12. Are there any rules, regulations | v 1

ot laws to check such practices? No 2
Can’t say/don’t know 3
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13. What are they? (1)

(i)

(iif)

(iv)

)
14. Are they seriously imple- Yes 1
mented? Yes, some of them 2

No 3

Can’t say/don’t know 4
15. Do the consumers benefit from | Yes 1
such rules? No 2

Can’t say/don’t know 3
16. Do you think the government Yes 1
done enough to check such No 2
practices? Can’t say/don’t know 3
17. Do you think that a compre- Yes 1
hensive law should be enacted to No 2
check such practices? Can’t say/don’t know 3
18. Do you think strict regulations | (i) Yes 1
ensuring competition will benefit (ii) No 2
the Nepalese enterprises? (iif) Do not know/ can’t say 3
19. Would you suggest a total ban Yes for all 1
on anti-competitive practices? Yes for some 2

Yes but exempted in case of effi-| 3

ciency gains

No, only if it harms public interest 4

Can’t say/don’t know 5

Any other (specify) 6
20. What kind of implementation Autonomous CA 1
mechanism/competition authority | Agency under relevant govt. dept./ | 2
(CA) would you like to have for Ministry
your country? Any other (specify) 3
21. What kind of powers should Both investigative and adjudicative [ 1
the CA have? Investigative only with adjudicative | 2

power vested with separate authority

Investigative only with adjudicative | 3

power vested with courts

Can’t say/don’t know 4

Any other (specify) 5
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22. Do you think that the CA Yes 1
should deal with unfair trade No 2
practices/ consumer protection Can’t say/don’t know 3
issues as well? Any other (specify) 4
23. Do you think there should be Yes for some with CA having power 1
specialised sectoral regulators for over them
electricity, telecom etc., or the CA [ Yes for some with CA coordinating 2
should be given power to handle with them
such issues? Yes for many of them with CA hav- 3
ing power over them
Yes for many of them with CA co- 4
ordinating with them
Any other (specify) 5
24. In general, to what extent Profit motive only 1
business people try to balance their | Profit, but CW sometimes 2
profit motives with consumer Maintain a balance 3
welfare (CW)? Can’t say/don’t know 4

Any other (specify)

25. Thank You




82| STATUS OF COMPETITION IN NEPAL

Annex 3

Questionnaire for Consumets

Instructions: The interviewees may not readily know about many of the
concepts dealt with in the questionnaire. The interviewers need to explain
them. Please also prompt and probe wherever appropriate. It may also hap-
pen that the respondent might get a better understanding of the issues as
the questionnaire unfolds and you may need to modify his/her answers to
earlier questions.

Question Answers Code |[Skip to
1. Name
2. Address
3. What do you understand | Greater protection of consumer welfare 1
by competition? Companies competing with each other 2
Improved efficiency of business 3
Optimum utilisation of resources 4
Don’t know/can’t say 5
4. Do you think anti-com- | Yes, insignificantly 1
petitive practices are | Yes, moderately 2
prevalent in the Nepalese | Yes, significantly 3
market? Yes, hugely 4
No 5
Don’t know/can’t say 6
5. To what extent are you | Insignificantly 1
affected by such practices? | Moderately 2
Significantly 3
Hugely 4
6. What are the most | Monopoly 01
prevalent anti-competitive | Collective price fixing 02
practices you have ever | Market sharing 03
faced? Bid rigging 04
Tied selling 05
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Exclusive dealing 06
Refusal to deal 07
Resale Price Maintenance 08
Discriminatory dealings 09
Unreasonably high price 10
Predatory pricing 11
Any other (specify) 12

7. Which, in your opinion, 6

are the most affected sec- (1)

tors by such practices? (Please (iii)

note three most prevalent sectors

in order of importance)

8. What do you do when (i) Ignore and deal 1

you face an unfair business (ii)Go to another supplier 2

practice? (iii) lodge a complain 10
9. Why do you not com- (@) I do not know that there is a law 1
plain to the authorities? (ii) I do not know where to complain 2

(iii) I do not have time 3

(iv) It is useless 4
10. Are there any rules, Yes 1
regulations or laws to No 2
check such practices? Can’t say/don’t know 3
11. What are they? ©)

(i)

(iii)

(iv)

)
12. Are they seriously Yes 1
implemented? Yes, some of them 2

No 3

Can’t say/don’t know 4
13. Do the consumers ben- Yes 1
efit from such rules? No 2

Can’t say/don’t know 3
14. Do you think that the Yes 1
existing rules, regulations No 2
and laws are sufficient to Can’t say/don’t know 3

check such practices?
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15. Do you think that a| Yes 1
comprehensive law should [ No 2
be enacted to check such | Can’t say/don’t know 3
practices?
16. How do you think anti- | Ban all 1
competitive practices | Bansome with exemption in case of efficiency 2
should be checked? gains

No Ban except if it harms public interest 3

Can’t say/don’t know 4

Any other (specify) 5
17. What kind of imple- | Autonomous CA 1
mentation mechanism/ | Agency under relevant govt. dept./Ministry 2
competition authority | Any other (specify) 3
(CA) would you like to
have for your country?
18. What kind of powers | Both investigative and adjudicative 1
should the CA have? Investigative only with adjudicative power 2

vested with separate authority

Investigative only with adjudicative power 3

vested with courts

Can’t say/don’t know 4

Any other (specify) 5
19. Do you think that the | Yes 1
CA should deal with unfair | No 2
trade practices/consumer | Can’t say/don’t know 3
protection issues as well? Any other (specify) 4
20. Do you think there | Yes for some with CA having power over them 1
should be specialised | Yes for some with CA coordinating with them 2
sectoral regulators for elec- [ Yes for many of them with CA having power 3
tricity, telecom etc., or the | over them
CA should be given power | Yes for many of them with CA coordinating 4
to handle such issues? with them

Any other (specify) 5
21.In general, to what ex- | Profit motive only 1
tent business people try to | Profit, but CW sometimes 2
balance their profit mo- | Maintain a balance 3
tives with consumer wel- | Can’t say/don’t know 4
fare (CW)? Any other (specify) 5

22. Thank You






