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Multiple RIAs: Breeding complexity INSIDE

In many cases, membership to multiple RIAs creates conflicting
obligations, which complicate and dampen trade prospects

wo regional treaties signed early this
year hold much significance for South

Asia. The first is SAFTA that SAARC
member states signed in January. The
second is BIMSTEC FTA that Nepal,
Bhutan, India, Myanmar, Sri Lanka and
Thailand signed in February. There is
overlapping membership between the two
FTAs. India, Nepal, Bhutan and Sri Lanka
are members of both the FTAs. While
SAFTA does not include Thailand and
Myanmar, BIMSTEC FTA excludes
Bangladesh, Pakistan and Maldives.

Globally, many countries are members
of more than one regional integration
arrangement (RIA). Probably, the most
extreme example is the EU, in which
each member is also a member of EU
agreements with EFTA countries
(the European Economic Area
Agreements), most
Mediterranean coun-
tries (the Euro-Med
agreements), and East
European countries (the
Europe Agreements).
Another example is that of
Chile, which is a member
of 11 different RIAs.
Now that most South
Asian nations have
joined that band-
wagon, it becomes
imperative to answer |
the question, “How | |
would overlapping
membership
impact or affect the
trading system in South Asia?”

In many cases, membership to multiple
RIAs creates conflicting obligations. In the
South Asian context, while the actual
modalities of both the FTAs are yet to be
finalised, the respective framework agree-
ment makes it evident that the targets and
the depth of integration are different.
BIMSTEC FTA is much more than mere
FTA as it encompasses broad economic
integration by including services and
investment, whereas SAFTA deals only
with trade in goods. Besides, while SAFTA
aims at bringing tariffs to 0-5 percent level,
BIMSTEC FTA seeks complete elimination.
These differences, among others, are likely
to bring complexities in the concurrent
implementation of these FTAs.

Among the more obvious challenges for

the simultaneous implementation of these
FTAs relate to the sensitive list and trade
amongst countries that are members of
both the FTAs. First, both the FTAs have a
provision to maintain the sensitive list.
Given the difference in tariff targets, there
is every chance that the products under
the sensitive list under the two FTAs
would differ. In such a case, how would
trade amongst countries that are members
of both the FTAs be carried out?

Secondly, it is obvious that each
individual country would want to protect
its domestic market. In trying to do so,
countries that are members of both the

FTAs may seek protection under the
FTA that best serves their interests. In
. essence, how would it be determined
as to which FTA would prevail when
trade is carried out amongst
members of both the FTAs?
At worst, contradictory
obligations may warrant
exclusions, which will
only add to the confu-

sion.

Besides, securing full
gains from an RIA may
require considerable
government commitment

- for example, tackling
w' | the difficult issues of
deep and wide integra-
. tion - and membership
of overlapping RIAs
may be a diversion from
this. The challenge is to
improve their customs
administration to ensure that officials
understand not just the prevalence of one
FTA over the other but also the complex
rules of origin requirements that are likely
to vary under the two FTAs. The chal-
lenges are more profound for the two
LDCs - Bhutan and Nepal.

Membership to multiple RIAs may as
well hinder private sector decision
making. Such multiple membership may
even induce non-transparency and
complicate business environment. Worse,
there are inconsistencies, which can only
create uncertainty, and thus dampen trade
prospects. Unless negotiations under
SAFTA and BIMSTEC FTA are carried out
concurrently by ensuring that contradic-
tion does not occur, complications are
bound to surface. ®
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ECONOMIC Issues

Gap between aspirations and actions

“All elements of society need to work much more effectively if we are to meet the
goals by 2015; no one group on its own can achieve the goals”

Financial
donors have
fallen shortin

providing the
US$ 300
million
necessary to
sustain
commitments
under the Fast
Track
Initiative

comprehensive report released on the

eve of the World Bank’s spring meeting

in Washington has concluded that the
world community is simply not doing nearly
what it could and should do to tackle poverty,
war, ignorance and disease. A team of over 40
experts from around the world, overseen by a
distinguished steering committee, has con-
cluded that governments,
international
organisations, business
and civil society are
engaging in only about
one-third of the effort
necessary to realise the
Millennium Development
Goals (MDGs).

The first annual report
of the World Economic
Forum’s Global Gover-
nance Initiative (GGI)
represents a year-long
independent analysis b
seven groups of some o
the world’s leading experts
in the areas of peace and
security, poverty, hunger,
education, health, environ-
ment and human rights. In
September 2000, at the UN Millennium
Summit, leaders from 189 countries endorsed a
set of objectives in these areas, many with a
specific deadline of 2015. This report provides
a ‘benchmark’ on efforts to tackle these goals.

As well as comprehensive analysis, the
report also marks efforts by the international
community on a scale of 0 to 10 on such issues
as poverty, health, hunger, security, education,
the environment and human rights. The report
finds that during 2003 in no single area did
the international community warrant more
than a score of four on a scale of 0 to 10
measuring the level of effort and cooperation
necessary to achieve the goals.

The report highlights a number of disturb-
ing trends. For example, the proportion of
hungry people is likely to increase in the
Middle East, sub-Saharan Africa and South
Asia. At least 96 countries are not on track to
reach the target of universal primary educa-
tion by 2015, and 104 million children are not
even enrolled in primary school. Financial
donors have fallen short in providing the US$
300 million necessary to sustain commitments
under the Fast Track Initiative, which is a
global effort to spur real progress on educa-
tion.

There is also little evidence that the world
is making any serious effort to curb green-
house gas emissions, despite the fact that they
can harm agricultural production, water
supply and forests, and lead to vector-borne
diseases. Although 12 percent of the Earth’s

land surface is now ostensibly protected, the
world is spending less than US$ seven billion
a year to make that protection meaningful,
compared to the over US$ 30 billion needed to
properly implement protections.

In a number of areas, however, substantial
progress is visible. In health, the Roll Back
Malaria campaign has tripled international
spending to more than US$ 200 million and
has led to cost-effective technologies and
greater investment in basic infrastructure.
Aggressive domestic policies and private
initiatives have helped a number of countries
move toward halving their poverty levels by
2015. China, in particular, made significant
strides by increasing fiscal spending on
poverty reduction and launching food-for-
work programmes. Little noted in 2003 was the
positive sign that no new civil wars broke out,
indicating an improvement in the international
community’s conflict resolution and preven-
tion capabilities.

Achieving success in other areas, however,
will require the world’s rich countries to match
their verbal commitments with resources and
action. Of particular concern, notes the report,
was that the Cancun negotiations failed to agree
on a framework to open markets to agricultural
products from the developing world, leaving
them at a continuing disadvantage.

Commenting on the findings, Richard
Samans, Managing Director and Head of the
World Economic Forum’s Global Institute for
Partnership and Governance said, “This is the
first year that we have produced such a report,
and although the “headline’ findings are
disappointing, it does at least point the way to
how improvements can be made. We hope that
this report will become a benchmark against
which the international community can begin
to measure their success or failure in dealin
with the fundamental problems of the world.
The report shines an independent spotlight on
the large gap between our collective aspira-
tions and actions.”

The GGI uniquely evaluates the contribu-
tions of the private sector and civil society in
addition to governments and international
organisations toward achieving the goals. Sir
Mark Moody-Stuart, Chairman of Anglo
American Plc, commented, “All elements of
society need to work much more effectively if
we are to meet the goals by 2015; no one group
on its own can achieve the goals.”

Indeed, in order to achieve human dignity
for all, internationally agreed targets must be
considered simultaneously and through
coordinated strategies, which identify the
different responsibilities of all actors in
society. ®

(Adapted from the Press Release of World Economic
Forum, 21.04.04)
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ECONOMIC Issues

Millennium targets: Shifting the goalpost

Mlllennlum targets are likely to become yet another set of “broken

promises”, warns Navin Dahal

he Millennium Development Goals
(MDGs) are numerical and time bound

targets that express key elements of
human c%evelopment They include halving
income poverty and hunger; achieving univer-
sal primary education and gender equality;
reducing under five mortality by two thirds
and maternal mortality by three quarters;
reversing the spread of HIV/AIDS; and
halving the proportion of people without
access to safe water. These targets are to be
achieved by 2015, from their level in 1990.

The le,enmum Declaration updates many
of the development goals originally set, and
not met, for tEe year 2000 and reformulates
them for the year 2015. The UN has been
setting development goals since the first
“Development Decade” in the 1960s.

Many cf{uestion the feasibility of the MDGs.
As most of the global targets are easily set but
hardly met, there are no compelling reasons to
believe that the MDGs will be a detour from the

ast. If we are to go by the progress on the
MDGs so far, reasons are not enough to believe
otherwise.

In developing countries, the average
proportion o 1people living on less than US$
one a day declined from 30 percent in 1990 to
25 percent in 1999. The simple extrapolation of
this trend will indicate that the world is on
track to halving poverty by 2015. Unfortu-
nately, most of the global progress was due to
the rapid decline in Asia, particularly China.
Progress in Latin America and the Caribbean,
sub-Saharan Africa, and the Middle East and
North Africa combined, was merely a tenth of
what was required to meet the agreed target.
Global poverty projections will be valid only if
they are based on country specific projections.

In 1990, the goal was set to provide basic
education to all children by 2000. Sadly, the
1990s saw progress to the extent of only a fifth
of the global target. The goalpost has now been
shifted to 2015, but this promise will not be
kept if progress does not accelerate two folds
between 2000 and 2015.

If the global trend of the 1990s were to
continue at the same rate until 2015, the
reduction in the under five mortality rate will
just be about one quarter, far less than the
agreed target. Meeting the target requires that
the rate of reduction increases more than five
folds between 2000 and 2015, an extremely
unlikely scenario.

In 1990, the target was set to halve the
proportion of malnourished children by 2000.
Data show that moderate and severe under-
weight declined from 32 percent to 28 percent
respectively. Thus, only one quarter of the
promise was kept. To meet the target, the
current rate of progress will have to increase
three folds.

In 1990, target was set to halve maternal
mortality by 2000. In developing countries, the

proportion of births attended by skilled health

personnel increased from 42 percent to 53
percent. If we look at the proportionate change
this was just a third of the agreed target. Not
surprisingly, the goalpost has been changed to
progress will
have to in- )

Y
the target. ’

AIDS is ﬂ
to human
development in
and the leading cause of death in sub-Saharan
Africa. Globally, no progress has, however,

In developing countries, the coverage of
improved drinking water sources increased
universal access to safe water by 2000. Not
only has the goalpost been moved to 2015, the
without access to safe water.

Why are the promises not being kept?

in maternal mortality rate and percentage of
births attended by skilled health personnel,
reduce the maternal mortality ratio by three
quarters by 2015. But the current rate of

crease three

folds to meet

now the most

serious threat

many develop- A

ing countries

been made towards reducing HIV prevalence
among people in the developing countries.
from 71 percent in 1990 to 78 percent in 2000 -
far short of the goal set in 1990 to reach

new target has been lowered from universal
coverage to halving the proportion of people

Many reasons account for this and are often :jtiI:h eartenin
country specific. But one reason that stands that ODA 9
out virtually in all countries is under invest- d df
ment in basic social services. Experience of roppedirom
high achieving countries such as Botswana, 0.33 percent
Costa Rica and Republic of Korea shows that a of the
minimum of 20 percent of the national budget ~ ¢ombined
has to go to basic social services. However, gross national
developing countries with an average 12-14 income of
percent of the national budget spent on basic developed
social services fall far short of the requirement. ~ countries in
Given their financial constraints, official 1990 to 0.22
development assistance (ODA) to the poor percentin
countries is indispensable to enable them to 2000

increase spending on basic social services, and
ultimately achieve the MDGs. It is, however,
disheartening that ODA dropped from 0.33
percent of the combined gross national income
of developed countries in 1990 to 0.22 percent
in 2000. It now stands at less than one third of
the agreed target of 0.7 percent.

In 2001, Nelson Mandela had asked, “Will
legacy of our generation be more than a series
of broken promises?” If the declining ODA is a
testimony of “global partnership for develop-
ment”, the MDGs will become yet another set
of “broken promises”. m

(Mr Dahal is Research Director at SAWTEE)
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REGIONAL Issues

South Asia: Policies global, initiatives local

“There is no point to a globalisation that reduces the price of a child’s shoes,

but costs the father his job”

lobalisation is a buzzword of today’s world.

Encouraged by market friendly state policies

such as liberalisation, deregulation and
withdrawal of the state from economic activities etc.,
it has the biggest potentials as well as greatest
obstacles in terms of poverty reduction and overall
development. However, as Josheph E Stiglitz, a Nobel
Prize winner in Economics, in one of his writings on
Social Dimensions of Globalisation, views, globalisation
has not only failed to live up to its positive potential,
but has also contributed to social distress.

Indeed, if we observe the impacts of globalisation
on countries with different status, we find that the
development gains of globalisation have not reached
among poor regions and their poverty-stricken
populations. For many poor countries, while its
advantages are too distant, its risks are too real. South
Asia is a glaring example.

The globalisation process in South
Asia was initiated to enhance internal
and external competition, privatisation
and trade liberalisation. By the late
1980s, a majority of South Asian
countries adopted a more outward-
oriented development strategy. What
have been the results then? A recent
UNESCAP report reveals that more
and more communities are bein
displaced from traditional lands,
forests, watersheds, eco-systems and
means of livelihoods because of
privatised property regimes, export-
oriented growth strategies, and the
destruction of traditional safety nets.
Clearly, the region has not benefited
from globalisation, particularly in terms of reducing
poverty.

One may, however, argue that before blaming
globalisation for the devastating consequences, the
region’s initial conditions prior to globalisation
should be considered. In the pre-globalisation period,
the region was characterised by high population
growth rates, high levels of illiteracy, poor health
attainments, pervasive poverty and inequitable
distribution of income and assets. Therefore, given the
evidence of high human derivations prior to
globalisation, there is no point to blame globalisation
for all the negative consequences on the poor. How-
ever, whoever argues with this logic must not ignore
the fact that due to globalisation, there have been
considerable differences in the state policies that
affect poor. Therefore, if globalisation cannot be
blamed solely, it is not sacrosanct either.

Based on this argument, let’s observe where do
South Asian countries stand in the global race for
globalisation. Out of 62 world economies that contrib-
ute 96 percent of total world GDP and are home to 84
percent of total global population, the latest
Globalisation Index released by the Foreign Policy
Magazine ranked Pakistan at 46, Sri Lanka at 51,
Bangladesh at 56 and India, the largest economy of
the region, at 61. While Pakistan moved six positions

up from last year’s ranking, Bangladesh, India and
Sri Lanka moved one, four and six positions down
respectively. This clearly means that the South Asian
countries are finding it hard to secure the develop-
ment gains from globalisation, particularly in terms of
poverty reduction.

For example, despite India having managed to
reduce its poverty-stricken population by 20 million
during 1990-1997, poverty started increasing after
1997 as the country accelerated its globalisation
process, mainly to comply with WTO rules. Since
long, the Indian government has stopped making
public its poverty figures but it has been estimated
that the number of people living below the poverty
line in India has increased by 19 million during 1997-
2002. This means an average increase of almost five
million people a year. It is interesting to note that
increase in poverty in India occurred
during the period when the country
registered its highest ever GDP growth.

Similarly, Pakistan reduced poverty
from over 40 percent in 1960s to 18
percent in 1988. However, poverty almost
doubled during the 1990s. The increase
was more pronounced after Pakistan
joined the WTO. The poverty trend is still
increasing despite steadfast reform
process initiated a decade back. Surpris-
ingly, Pakistan is the most globalised
country in South Asia in the
Globalisation Index but has registered
the highest increase in poverty as well.
The cases of Nepal and Bangladesh are
more or less same. Increasing poverty
still remains a major challenge to their
development efforts.

Globalisation has offered gains to those who were
already better off and who had the ability to access
the opportunities that arise from this trend. However,
it has left lower-end and primary producers, workers
and cash-poor rural and urban communities much
more vulnerable than before. They have to compete for
income, services, and opportunities in new, unequal
and unpredictable markets without protection
against the risks that new conditions bring. This is
one of the reasons why poor are continuing to be poor
in the region. Take the case of India. The lives of the
educated and rich have been enriched by
globalisation. Due to advancement of information
technology, the educated and rich people have
benefited but the benefits have not reached the
majority of rural poor.

The South Asian economies are becoming increas-
ingly global but the initiatives from their govern-
ments, private sector, and other socio, economic and
political institutions are still local. Furthermore, none
of the existing global institutions (for example the
WTO) provide adequate democratic oversight of
global markets or redress basic inequalities between
countries. Indeed, as mentioned in an ILO report,
“There is no point to a globalisation that reduces the
price of a child’s shoes, but costs the father his job.” m
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REGIONAL Issues

Revitalising the Bangkok Agreement

New membership combined with the outcome of the revitalisation process will surely
allow the Bangkok Agreement to move closer to realising its true potential

sia’s one of the oldest preferential trade

agreements (PTAs) between developing

countries, signed in 1975 as the Bangkok
Agreement, has so far failed to produce the desired
results. Trade amongst its member countries has not
been much encouraging. Nonetheless, member
countries are putting in efforts to make the Agreement
more fruitful, and are planning major reforms,
through what can be touted as the ‘revitalisation
exercise’.

Revitalisation of the Bangkok Agreement, if plans
run smooth, should begin during the first session of
the Agreement’s Ministerial Council slated to be held
in July this year. Ministers of the member countries
are likely to: a) sign the amended version of the
Agreement; b) chart the future course of the Agree-
ment; ¢) announce the conclusion of the ongoing
third round of trade negotiations and launch a new
round; and d) even consider the entry of some
countries as new members.

Apparently, high importance is now being
accorded to the pioneering Asian PTA, which
originally comprised Bangladesh, India, Republic of
Korea, Lao People’s Democratic Republic and Sri
Lanka, and which was later acceded by China in
April 2001. Obviously, one question arises - “Why
has the interest on the Agreement suddenly surged?”

First, the increased interest in boosting the PTA is
because of China’s entry. Established at the initia-
tives of UNESCAP, which serves as its secretariat, the
Bangkok Agreement is presently the largest PTA in
the world in terms of population coverage. The
Agreement covers a total population of 2.5 billion.

Secondly, many countries are beginning to view
the Bangkok Agreement as the only true regional PTA

in Asia. Taking into account only its current mem-
bers, it is also the only truly ‘regional” trading
arrangement in Asia-Pacific, since membership spans
various sub-regions. It is the only PTA linking the
three major regional economies of China, India and
the Republic of Korea. The PTA is now looked upon
as having great potentials to develop into a forum for
region-wide cooperation in trade and related issues.
Because membership to the PTA is open to all devel-
oping countries in the ESCAP region, many are
looking forward to becoming a part of it.

Thirdly, in all likelihood, the Bangkok Agreement
would transform into an FTA sooner or later. And
when that happens, the Agreement would father a
formidable market. That partly explains why many
countries, which have participated in different meets
under the PTA as observers, are showing interest to
join it. Among them include, Cambodia, Mongolia,
Iran, Fiji, Thailand, Indonesia, Malaysia, Bhutan,
Nepal and Pakistan.

Fourthly, observers view that the Bangkok Agree-
ment has the potential to strengthen trade linkages
between East and South Asia, and serves as a bridge
linking these sub-regions with other sub-regions. In
fact, the PTA is already playing a bridging role for
some countries to access other countries” market. One
of the examples is that of India getting preferential
market access to China. Likewise, Nepal formally
applied for membership of the group in a strategic
move to gain access to the Chinese market.

New membership combined with the outcome of
the revitalisation process will surely allow the
Bangkok Agreement to move closer to realising its
true potential. As discussions on cooperation on
other matters such as non-tariff barriers (NTBs) and
services eventually commence, region-

MFEN tariff rates and tariff range negotiated

under the Bangkok Agreement

for BA
Bangladesh 5-37.5 0-33.75
China General ~ 0-37.5 0-33.0
Special 2-33.3 0-5.0
India General  20-35.0* 15-35.0
Special 5-35.0 5-30.0
Rep. Korea General  0-40.0 0-22.5
Special 0-10.0 0-6.0
SriLanka General  0-25.0 0-22.50
Special 5-25.0 25-21.0

wide integration in trade will
strengthen. Indeed, the framework for a
region-wide trade agreement is already
to be found in the Agreement.
Notwithstanding the potential

Percem benefits, there are impediments as well.
reduction Several constraints can be identified in
10-60.5 the Agreement, which have undermined
the potential benefits of the Agreement.
0.40.0 Very little has so far been done to
0-100.0 promote intra-regional trade. Besides,
the lack of vision, limited coverage of
0-71.0 products and unattractive nature of
ok tariff concessions, existing NTBs for
trade among member countries, and
0-50.0 absence of sectoral cooperation and
0-50.5 direct measures for trade expansion,
among others, are some of the major
0-50.0 impediments. These obstacles need to be
addressed and done away with.
bbbty Hopefully, the revitalisatiyon process

*

**  Some of the special tariff concessions are higher than MFN rates

There are two extreme cases where existing rates are 50 percent and 40 percent

will try and do away with such impedi-
ments as well. ®
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TRADE Winds

Since the
Cancun
failure, the IMF
and the World
Bank set out
to convince
countries of
the benefits of
open markets
as an engine
of economic
growth

IMF to help countries hit by trade woes

The IMF recently offered extra funding to
governments that face balance of payments
shortfalls due to trade liberalisation, hoping it
will help to revive stalled trade talks.

The IMF said the Trade Integration Mecha-
nism (TIM) was not a new lending facility but
would provide additional funding to countries
already under IMF loan programmes
whose export markets may be hurt by
changes in trade policies in other coun-
tries.

The TIM is designed to mitigate
concerns among some developing coun-
tries that their balance of payments
positions could suffer, albeit temporarily,
as multilateral liberalisation changes their
competitive position in world markets.

Hans Peter Lankes, who heads the
IMF’s trade policy division, said the fund
had developed the new trade mechanism
because of concerns by smaller countries about
the value to them of a Doha settlement. He said
there are also concerns about the phasing out
of quotas in textile trade at the end of 2004
under the Uruguay Round or that cuts in
agricultural export subsidies could increase
food prices.

According to the IMF, there are about 10
possible low income candidates and 18 other
developing countries that may be eligible for
the TIM. Among the LDCs, it named Malawi,
Mauritania, Cambodia, Bangladesh, Maldives,
Haiti, Cape Verde, Sao Tome and Principe,
Tanzania and the Comoros. Other possible
candidates are Mauritius, Albania, Fiji,
Nicaragua, Tunisia, Morocco, Dominican
Republic and Belize.

Such countries would have to implement
policies to adjust to the changes and would be
able to request help under the TIM. The IMF
expects only a modest rise in its own financing
for the TIM.

The TIM money would not cover balance of
payments needs but would be made available
to central banks to soften the impacts of lower
exports as their governments adjust (Reuters,
15.04.04). =

Roadmap on S&DT and implementation

On 5 April, a group of developing and least
developed countries circulated a submission
on the Doha work programme on special and
differential treatment (S5&DT) and outstanding
implementation-related issues — the former
dealing with specific flexibilities in the rules
for developing countries and the latter refer-
ring to a broader group of issues stemming
from perceived imbalances in the Uruguay
Round Agreements.

The sponsoring countries, including
Bangladesh (on behalf of the LDC Group),
India, Indonesia, Mauritius (on behalf of the
African Group) and Trinidad and Tobago (on
behalf of the Africa, Caribbean, Pacific states),
called for, inter alia, “a clear roadmap with
specific benchmarks to fulfil the mandate on
the outstanding implementation issues and
S&DT issues in a time bound manner...”.
According to the submission, “hardly any
progress” has been made on these issues post-
Doha. Thus, the submission called for them to
be addressed “on a priority basis”.

Ministers in Doha had agreed that a report
on the S&DT mandate "with clear recommen-
dations for a decision" would be completed by
July 2002. Eighteen months and three missed
deadlines later, discussions on S&DT con-
tinue. Implementation-related issues, for their
part, were to be addressed in two paths: i)
under the mandate given for those issues
where a "specific negotiating mandate" was
provided for in the Doha Declaration itself;
and ii) "addressed as a matter of priority by the
relevant WTO bodies". By mid-2003, only a few
implementation issues to be resolved post-
Doha had seen forward movement and in July
the same year, the job of finding a way around
the impasse was given to the Trade Negotia-
tions Committee (TNC) and its Chair, WTO
Director General Supachai Panitchpakdi.

In that regard, Supachai announced on 17
July 2003 that discussions on certain imple-
mentation issues would resume, with some
continuing under the auspices of the TNC and
others returning to subsidiary bodies for
further technical work (BWTND, 08.04.04). m

Stronger than expected growth spurs modest trade recovery

Propelled by higher than expected economic growth in
Asia and the US, world trade recovered at an in-
creased rate in 2003, and could expand further in 2004
should the global economy continue to improve,
according to the WTO’s latest figures.

A 2.5 percent increase in global output in 2003
spurred world trade to recover by 4.5 percent. While
this growth was stronger than expected a year ago
after the outbreak of severe acute respiratory syndrome
(SARS) and the build-up of tensions in the Middle
East, trade and output expansion in real terms in 2003
remained below the average rates recorded since 1995.

However, WTO economists say that with global
GDP growth expected to reach 3.7 percent in 2004,
world trade could expand by 7.5 percent in 2004,
although there are a number of risks associated with
these projections — including the possibility of slower
than expected import growth in the US and a faltering
in demand recovery in Western Europe.

In 2003, Asia and the transition economies were

the regions recording the most dynamic trade perfor-
mance. Their merchandise exports and imports
expanded in real terms (i.e. adjusted for price changes)
between 10 percent and 12 percent, more than twice as
fast as world merchandise trade.

China’s imports expanded by a remarkable 40
percent in nominal dollar terms (i.e. not adjusted for
price changes) while its exports expanded by 35
percent, unprecedented levels of expansion for a
country with such substantial trade volume.

But Western Europe and Latin America recorded
weak real import growth — the weakest in fact of all
regions — at less than two percent, reflecting the
sluggishness of their economies.

For the third successive year, US import growth
exceeded the world average. This buoyancy has been a
significant factor in mitigating sluggish world trade
growth over the last few years. However, US import
growth continues to exceed export growth, further
widening the trade deficit (www.wto.org). ™
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TRADE Winds

US to spike preferential trade status
The USTR is considering the withdrawal of
preferential trade privileges to Bangladesh
following its failure to extend its national
labour law in its export processing zones
(EPZs).

According to USTR statement issued on 13
April in Washington - “The government of
Bangladesh does not provide freedom of
association or the right to collective bargaining
to workers in its EPZs.”

Bangladesh had given a long-standing
commitment that it would extend these labour
rights on 1 January 2001 to the EPZs. How-
ever, it had failed to do so.

The USTR committee studying the matter is
now seeking public comment on appropriate
measures before issuing a final policy recom-
mendation.

The USTR began reviewing Bangladesh’s
failure to apply legislation protecting workers’

rights following a 1999 petition from the
American Federation of Labour - Congress of
Industrial Organisations (AFL-CIO), request-
ing that the country’s preferential trade status
be withdrawn, suspended or limited.

At a recent review meeting, the Generalised
System of Preferences (GSP) subcommittee of the
Trade Policy Staff Committee (TPSC) considered
whether to withdraw, suspend or limit the
duty-free treatment accorded to imports from
Bangladesh on the grounds that the latter has
not implemented long-standing commitments to
the US on its labour laws issue.

Bangladesh receives duty-free access to US
market on certain export items under the GSP,
which is designed to boost exports from
developing countries. In 2003, Bangladesh had
more than US$ 15 million worth of exports to
the US that were eligible for duty-free treatment
under the GSP, according to the USTR state-
ment (www.hindustantimes.con).

Nepal becomes 147" WTO member

Nepal became the 147" member of the WTO on 23
April. On 24 March 2004, the Nepalese government

The USTR is
seeking
public
comment on
whether or
not to retract
preferential
treatment to
Bangladesh

ratification, thus paving way for Nepal to precede
WTO membership. Cambodia completed accession

notified the WTO that the process of ratification and
acceptance of the Protocol of Accession had been
completed. According to established practice, the
entry into force of the Protocol occurred 30 days later
— on 23 April 2004.

Nepal is the first LDC to complete the cumbersome
accession procedure by adapting its trading system
after complex negotiations with WTO member coun-
tries. Nepal completed five rounds of tough bilateral
negotiations with existing WTO members and three
rounds of Working Party meetings (See the table on
major commitments that Nepal has made for becoming a
member of the WTO).

Prior to Nepal's formal accession, the WTO had 29
LDC members. All these LDC members got their
membership by virtue of the fact that they belonged to
its predecessor,

negotiations in 2003 but the process of ratification in
Parliament is still pending.

Another 24 countries are in the process of negotia-
tion to become members of the WTO. These are
(arranged by the date of their application): Algeria,
Russian Federation, Saudi Arabia, Belarus, Ukraine,
Sudan, Uzbekistan, Vietnam, Seychelles, Tonga,
Kazakhstan, Azerbaijan, Andorra, Lao People’s
Democratic Republic, Samoa, Lebanese Republic,
Bosnia Herzegovina, Bhutan, Cape Verde, Yemen,
Serbia and Montenegro, Bahamas, Tajikistan and
Ethiopia.

Vanuatu has completed the negotiations but no
further action has been taken since the last meeting of
the Working Party on 29 October 2001 (TKP, 24.04.04
and www.wto.org). W

the GATT. . . .
WTO Major commitments* Nepal made for WTO membership
membership of
two LDCs, Measures Initial offer (%) Final offer (%) Deadline
Nepal and ; :
Tt el Agricultural tariffs Average 51 Average 42 31.12.2006
been accepted Industrial tariffs Average 39 Average 24 ** 31.12.2013
in principle by Full implementation of TRIPS Agreement 31.12.2006
ministers from - -
the 146 other Full implementation of SPS Agreement 31.12.2006
membgr ) Full implementation of TBT Agreement 31.12.2006
countries in . . .
September 2003 Full implementation of Customs Valuation Agreement 31.12.2006
during the fifth | Not to introduce export subsidy on agriculture Accession date
Ministerial of Not 10 i TRIMS A ion dat
the WTO in ot to impose new ccession date
Cancun, Zero tariff on information technology products 31.12.2008
Mexico. " "
Cambodia Complete phasing out of other duties and charges (ODCs) 31.12.2013

was actually
set to become
the 147t
member.
However, it
requested the
WTO to extend
the deadline for

* Includes broad commitments made in 11 service sectors

** Includes categorical commitment to reduce tariff peak on motor vehicle from 130 percent at
present to 40 percent at the end of implementation period, implying an annual reduction of nine

percent

Adapted from various WTO sources.
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TRADE Currents

The impact of
guota
abolition will
differ from
country to
country —
because it
was
negotiated
bilaterally,
applied
discriminatorily
and was not
imposed
globally

South Asia in post-MFA era

Will South Asia be able to defend so ma

ny adversaries with the only weapon

- cheap labour, asks Md. Golam Robbani

will be the post-MFA impact on the

spectacular growth of textiles and
clothing export of South Asia?” Candidly
speaking, till date, the answer is clear to none.
The impact of quota abolition will differ from
country to country - because it was negotiated
bilaterally, applied discriminatorily and was
not imposed globallly.

A large body of [iterature predicts an
increase in global trade in the post-MFA era
with varied impacts on different countries and
regions. The common apprehension is that big
countries might gain at the cost of small ones.
Flanagan (2003) included Bangladesh, China,
Hong Kong, India, Indonesia, Pakistan, Philip-
pines, Korea, Sri Lanka, and Thailand in the
group of countries seriously hit by the quota
regime. Nepal was categorised as a country
blessed by quota. Taking note that most of the
South Asian countries are in the restricted list,
one might argue that in the post-MFA era, these
countries, except Nepal, should gain.

However, some developments of late, which
could not be foreseen during the Uruguay
Round, are emerging as new challenges to
South Asian exporters. A number of factors are
likely to be important in determining the new
patterns of trade, affecting location and sourc-
ing decisions in a quota-free world. Consider-
ing some key success factors, an assessment of
the relative competitiveness of South Asia may
be made. The table below summarises the
factors, situations and the relative strength of
South Asia.

A quick eyeballing to the table reveals that
the main strength of the region is the low cost of
labour. Fairly long learning curve in dealing
with foreign buyers is an excellent asset.
Although some countries have deficits in

T I The million-dollar question now is: “What

textiles, others have surplus. On an average, the
region is balanced with major inputs. On the
negative side, there are some home-grown
problems in individual countries - socio-
political unrest in Bangladesh, Maoist insur-
gency in Nepal, Kashmir issue and religious/
ethnic problems in India and Pakistan, and
civil unrest in Sri Lanka - that are impediments
to trade and investment. The most disadvan-
taged situation, however, is the distance from
the market and discriminatory policies of the
North. Backwardness in international market-
ing will appear another major challenge to the
region.

Beginning 2005, “survival of the fittest” will
be the rule of the game. Naturally, competition
will intensify. Unbeatable textile giant China’s
accession to the WTO and recent entry of some
low cost players in the market will aggravate
the situation further. Enhanced cooperation
among South Asian countries on textile and
clothing can be a good option to create a
common position, widen the market to attract
more FDI and to enhance forward integration
with world class textiles/apparel giants in the
EU/US.

Now the big question remains: “Will South
Asia be able to defend so many adversaries
with the only weapon - cheap labour, which is
indeed blunt due to low productivity?” All
stakeholders, including business community,

olitical leaders and civil society organisations
Fre resenting the weak and unorganised
stakeholders) should come forward to address
the issue. To accomplish this, commitment,
strong political will and dynamic leadership
are a must. =

(Mr Robbani is a PhD Fellow, United Nations Uni-
versity, Bruges)

Assessment of the relative competitiveness of South Asia

Labour cost and productivity

Business climate and

infrastructure

Textiles and clothing is labour intensive.

Business climate through stability, support services, and commu-

Labour cost competitive, low
level of productivity

Weak (except India)

nication facilities. Infrastructure facilities like roads, highways and

Availability of raw material

Learning curve

efficient ports.

materials.

Bangladesh, Nepal and Sri Lanka depend on imported raw

Exporting for last two decades, South Asian exporters have
gained ample experience in the field of internationals business.

Strong for India and Pakistan,
weak for others

Proximity to market (the US

and the EU)

Market access

On average, shipping time from South Asia to the US is 28 days

Very strong

Very weak

compared to two days from Mexico and Canada. A 20-day ocean

voyage is equivalent to 16 percent tariff.

Due to numerous regional integration arrangements, competi-
tors are getting more preferential benefits than South Asia.
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TRADE Currents

Who is Zoellick fooling?

Is the US willing to work with the right spirit ? History shows that it is not,

argues Pradeep S Mehta

ob Zoellick will never learn. Following closely

on the heels of his EU counterpart Pascal Lamy,

Zoellick was recently on a whistlestop tour of
Asian capitals to push the Doha Round, and adding
new words to the trade lexicon, each smelling of
arrogance and bullying. At Tokyo, he warned that
countries reluctant to push the global talks will be
‘left out’, as America cuts bliateral deals on its own.
At Cancun, Zoellick spoke about the world being
divided in the two camps of ‘can-do” and “‘won’t-do’
countries.

Who is Zoellick fooling? Soon after Cancun, the
Free Trade Agreement of the Americas (FTAA) met at
Miami to achieve nought. Brazil and Argentina did
not go along. A recent meeting at Peublo, Mexico also
saw the two strong sides locking their
horns over differences, which are too
deeply entrenched. At Miami, the US
wished to push investment, stronger IPR
rules, etc, while Brazil pushed for
agriculture. Brazil, the leader of G-20,
did not show any appetite for tarriff
reductions within the proposed FTAA.
Other bilaterals, which the US is pursu-
ing are Eenerally insignificant, save and
except that with Australia.

Is the US willing to work with the
right spirit of trade liberalisation?
History shows that it is not. Just after the
successful conclusion of the Doha
Ministerial, the US brought about a new farm subsidy
bill, which enhanced dofges to the farm sector in the
US by more than half. The steel tariffs issue, too, was
a sign of increasing protectionism, thou%)h now
relaxed under the domestic consumer lobby pres-
sures. Similarly, the Byrd amendment, which distrib-
uted the spoils of anti-dumping and anti—subsidg
rulings, has been struck down by a WTO panel, but is
yet to be scrapped.

Indeed, Zoellick sent out a letter to all the WTO
members in January urging them to move on the
stalled Doha Round, and also made an offer to
address export subsidies in farm goods. This letter
merely reassures others that despite the US presiden-
tial elections, it is prepared to move ahead. But
skeptics say that it is one thintg to negotiate a deal and
another thing to give it real effect, even when it is
agreed. History is replete with examples of unkept
promises. For example, inspite of a clear mandate to
negotiate implementation issues at Doha, nothing
was done during the whole of 2003.

Lately, the process issue at the WTO was also held
to ransom by the US. New chairs were to be elected for
the General Council (GC) and all subsidiary bodies,
and it was not in favour of Japan taking up the GC
chair. However, that bump has now been removed
and things will move forward at Geneva. The new
appointments has, however, signalled something for
the opponents of Singapore issues, as no chairs have
been ag)pointed for these working groups. Except, that
on trade facilitation, which is on the path of least
resistance, the WTO Deputy Director General, Rufus
Yerxa will continue to consult members.

Speaking about the process issue, Lamy has been
repeatedly speaking about giving more powers to the

Director General (DG) of the neolithic WTO so that he
can move contentious issues. But what he doesn’t
realise is that the WTO is about hard-nosed economic
issues, and members will not provide any further
powers to the DG. There is too much at stake.

The EU is also not covering itself in glory. True
that it has a notorious record of protectionism in
agriculture, it has been trying to deflect the same by
bringing on board new trade-unrelated issues. Earlier,
when agriculture negotiations were going on in the
past, the EU had introduced the issue of animal-
welfare standards. In a recent discussion paper
released in February, which is yet to be adopted, the
EU has proposed that countries should be allowed to
ban imports from countries that did not share their
‘national values and standards’. This will
be a nightmare, if implemented, as it will
be highly subjective and divide the
globalising world further.

WTO rules do allow banning imports
of goods under GATT Article XX on
several grounds, such as health, saftey etc,
but the WTO jurisprudence also says that
it should be tested on the grounds of
‘necessity” and ‘least trade restrictive’.
Hormone-treated beef and genetically
modified food are some examples of trade
friction, as being against the consumer
interest, have been quoted in this paper.

Be that as it mnaily, both trading giants
continue to come up with confidence-reducing mea-
sures, which vitiate the negotiating atmosphere at
Geneva. Another such measure is challenging the role
of UNCTAD in the trading system. Ever since the WTO
came into being, UNCTAD's role as a negotiatin
forum has diluted. However, it has continued to %e
engaged in generating excellent analyses and provid-
ing advice to poor countries on trade negotiations.

In the run up to UNCTAD XI, to be held in Sao
Paulo in June 2004, the US and the EU have suggested
that UNCTAD'’s role be limited to providing technical
assistance and capacity building. This would mean
that the work of analyses will either be stopped or
reduced. However, it is the developing countries,
save and except few big ones, which have a very
limited capacity to analyse and have thus been
dependent upon UNCTAD et al.

Thus, the levels of confidence and trust in the
trading system continue to be eroded. That will
cerainly have an adverse effect on moving the Doha
Round. This is other than the fact that at Geneva,
negotiators are often too immersed in the nitty gritty of
negotiations, i.e., looking at even the commas, semi-
colons and full stops very carefully. Given this
scenario, the parties will need greater resolve to move
the agenda forward. That was the half-empty glass
scenario. There is a half-full glass feeling too, as it is
in the interest of all to move the Doha Round. If
properly negotiated, benefits will also accrue to the
developing world. In the words of the former GC chair
and the Uruguayan Ambassador Carlos Perez de
Castillo: “We are all blinking, but things can move
only if we blink together”. m

(Mr Mehta is Secretary General of CUTS, Jaipur)

April 2004 TRADE & DEVELOPMENT MONITOR




TRADE Dispute

WTO rejects India’s claim
The WTO Appellate Body (AB) on 07 April
reversed the finding of a WTO Panel in
December 2003 and rejected India’s claim that
WTO rules do not allow to differentiate
between developing countries.

India had challenged the EU’s system of
trade preferences for seriously drug-affected
countries, also known as General System of
Preferences (GSP) drug regime.

India argued that this regime discriminated
among developing countries and was thus
contrary to the WTO “Enabling Clause”,
which allows preferential and more favourable
treatment to developing countries.

The AB has, nevertheless, found

The WTO
Appellate Body

rejects India’s that the EU’s current GSP drug ) "
claim that WTO  regime is not based on objective s
rules donot and transparent criteria for the ,ﬂ’w Fiid
allow selection of the beneficiary =
differentiation  countries. The EU will now e —
between ©xamine the AB report in detail
developing  to consider its practical implica-
countries  tions for EU legislation in this

respect.

India had challenged the
EU’s GSP “Drug Arrange-
ments” in 2002 claiming that they are incon-
sistent with Article I of the GATT 1994 (MFN
principle) and are not justified under the
Enabling Clause.

The WTO Panel on 01 December 2003 ruled
that under the Enabling Clause and, in
particular, the non-discrimination principle,
identical tariff preferences have to be provided
to all developing countries without any
differentiation with the exception of LDCs and
the so-called “a priori limitations” (graduation

Jiihh

A WTO Panel had taken the Indian view-
point against which the EU filed an appeal on
08 January 2004. The AB report issued on 07
April reversed the Panel’s finding that the term
‘non-discriminatory”’ requires that identical
preferences have to be given to all developing
countries without differentiation
(www.europa.eu.int). W

Bangladesh to move WTO against India
Bangladesh has decided to go to the WTO'’s
Dispute Settlement Body (DSB) for a ruling on a
long-standing trade dispute with India.

India has been imposing anti-dumping
duties on the import of lead acid batteries
from Bangladesh for more than three years.
This is going to be the first case under
the DSB initiated by an LDC against a

developing country and can poten-
tially set precedent for other LDCs.
i Bangladesh made the decision

= for seeking WTO ruling on the
dispute in April, after the country’s
consultations with India on anti-
dumping measures against its

| | product failed in Geneva.
Bangladesh has already directed

its mission to the \%’TO in Geneva to request for
the panel regarding definitive anti-dumping
measures that India had imposed on import of
lead acid batteries from Bangladesh in March
2001.

Earlier, the Bangladesh mission to the WTO
officially requested for consultations - the first
step of dispute resolution - with the Indian
mission to the WTO in a communique on 28
January this year. However, the consultations
failed to produce anything substantial (THT,

mechanisms).

08.04.04). m

WTO reports decline in new anti-dumping investigations

The WTO Secretariat reported that in the period 01
July — 31 December 2003, 14 members initiated 115
anti-dumping investigations against exports from a
total of 30 different countries or customs territories.

This represents a significant decline from the
corresponding period of 2002, during which 18
WTO members had initiated 161 anti—dumping
investigations. Forty six of the 115 initiations during
the second semester of 2003 were reported by
developed countries.

India initiated the most investigations during the
second semester of 2003, 33, a significant decline
from the 56 investigations it had initiated during the
second semester of 2002. The US had the secon
highest number of initiations (21) during the second
semester of 2003, up from 13 during the correspond-
ing period of 2002.

Likewise, China reported 11 initiations, up from
six during the corresponding period of 2002.
Canada, Mexico, and Australia reported, respec-
tively, nine, eight, and seven initiations each. The
eight other members who reported initiations
reported five or fewer initiations each.

China remains at the top of the list of countries
subject to anti-dumping investigations, with 30
investigations initiated on its exports during the
second semester of 2003, the same number as during
the corresponding period of 2002.

The US, the European Communities, and ]alll)an
were next, with, respectively, 12, eight, and eight

investigations initiated on their exports in the second
semester of 2003. India and Korea followed with seven
each, while Chinese Taipei had 6 investigations
initiated on its exports.

Twenty three other countries or customs territories
each had four or fewer investigations initiated on their
exports during the second semester of 2003.

The largest number (31) of investigations initiated
during the second semester of 2003 involved products
classified in the chemicals sector of the Harmonised
System of Tariff Classification. India initiated 13 of its
33 investigations on products in that sector, followed
by the US with 10, and China with four.

The second most affected sector was base metals,
which includes iron, steel and aluminium products,
with 29 investigations initiated. Canada initiated
seven of its nine investigations in that sector, followed
by Mexico and the US, with five each, and Australia
and New Zealand with four each. The plastics sector
accounted for 16 initiations, with India initiating nine,
followed by China with three.

Sixteen WTO members imposed a total of 107 final
anti-dumping measures against exports from 31
countries or customs territories during the second
semester of 2003. This is a slight decline from the 113
measures imposed during the corresponding period of
2002. Developed countries imposed 23 of the 107 final
anti-dumping measures in the second semester of
2003, a decline from 33 measures imposed during the
corresponding period of 2002 (www.wto.org). ®
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INTELLECTUAL Property Rights

Compulsory licensing:
Kick-starting real drug benefits

A South Asian position for compulsory licensing must balance the needs of the
region’s individual pharmaceutical production capacities, writes Faisal Haq Shaheen

ccess, blame and compulsory licensing form

the “ABC’ of international access to drugs and

life saving medicines for many of the world’s
poor. Despite India’s strong generic drug manufactur-
ing capability and South Asia’s collective ability to
weather the storms of plagues, unfavourable climatic
conditions, pollution, lack of sanitation and poor
hygiene is leading to a deteriorating health situation
in the region.

Many of South Asia’s drug manufacturers are able
to supply cheap and inexpensive drugs to their
respective middle and lower classes. However,
undermined by different economic and political
constraints, there is lack
of capacity in the LN
development of new ™, -
drugs to meet the needs ; ;
of the global poor and " -
serve the long term goal | N
of drugs development. i :

In recent days, IPRs ‘\\ !
have become a cause for e
concern as the current regime
requires significant up front invest-
ment to secure the rights and ability to
produce drugs with the given formula-
tion without fear of IPR infringement. A
region-wide strategy may be needed to
counter the management of intellectual property
and the trend towards consolidation of patents
within the research and development divisions of the
US and OECD pharma lobby.

South Asia’s public requires more holistically
based medications that can treat stronger and tougher
strains of local and imported diseases prevalent in
polluted urban centres and vulnerable rural areas.
Essentially, South Asians need a drug development
and distribution strategy that is centred on their
regional and district level needs as well as the divide
between the rich and the poor.

The current Doha text on compulsory licensing
restricts exports to nations unless they are absolutely
without domestic drug capacity. Compulsory licens-
ing is subject to a number of terms and conditions,
including limiting distribution, marketing and
supply, and ensuring transparency with regards to
quantities supplied to each importing country. Such
hurdles conflict with the spirit of the clause and may
discourage generic manufacturers from supplying a
poorer market. In cases such as India, generic manu-
facturers are being allowed to produce and export
without the need for compulsory licenses until 2005.
Once compulsory licenses are required, it will be the
governments who will issue them and monitor
exports in good faith. India, is one of the few nations
in South and South East Asia capable of manufactur-
ing and producing generic drugs, which leaves the
rest of the region relying increasingly on expensive

imports from Japan or generics from India. In South
and South East Asia, the LDCs have been granted the
right to be exempt from pharmaceutical patents until
2016 at the earliest. While this removes them from
the obligations under TRIPS, it makes sense for them
to invest and collaborate with neighbouring states,
which have the capacity to export under compulsory
licensing.

An issue that surfaces in this scenario of being
fully or marginally exempt from patent protection is
that government resources are required to manage
patents in an industrial environment that has not
emphasised intellectual property in the past. Such
resource allocation could again result in taking away

from a spirit of technology transfer and intellec-
tual property acquisition and sharing.
A South Asian position for compul-
sory licensing must balance
the needs of the region’s
individual pharmaceutical
— production capacities by
‘ maintaining a regional
strength in India’s generic
production. Investment in strong
drug sectors to develop, patent and strategi-
cally grow the exploration of those drug
formulations with a focus on providing for
the needs of the local population is essential.
At the same time, local production needs to be
encouraged so as to diversify the sector of drug
manufacturers and providers who will be able to
meet the region’s future drug needs. Regional coop-
eration and a region-wide trade association that
takes into account the needs and strength of the
private sector (through entrepreneurial involvement),
the public (through non-governmental and relief
organisations) and government development agen-
das is key to meeting such goals.

There is a need for space and vision for intellec-
tual property development within the region’s drug
and medications sector. Compulsory licensing may
undercut a nation’s infant drug producing sector if
drugs are allowed from a larger trading partner such
as India. However, the drug producing capacities of
the Indian private sector are likely to be more closely
aligned with any of its regional neighbours than
drug manufacturers from the OECD. IPRs and the
direction that drug development takes need to be
made with the social needs of the public in mind.
Essentially, the region needs a long term develop-
ment focus that is concerned with the health of the
country rather than market driven influences.
Compulsory licensing can hinder or help that vision,
depending on how regional and national stakehold-
ers manage its implementation. m

(Mr Shaheen is a visiting Research Associate with SDPI,
Islamabad)
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UNDERSTANDING WTO

Agreement on SPS Measures

The SPS Agreement encouralges governments to establish national SPS measures
consistent with international standards, guidelines and recommendations

the country considered appropriate.

Due to differences in climate, existing pests or
diseases, or food safety conditions, it is not always
appropriate to impose the same SPS requirements on
food, animal or plant products coming from different
countries. Therefore, SPS measures sometimes vary,
depending on the country of origin of the food, animal
or plant product concerned. This is taken into account

supplied with ‘safe” food and that the health and

safety regulations are not used as an excuse for
protecting domestic producers, the Agreement on the
Application of Sanitary and Phytosanitary (SPS)
Measures entered into force within the WTO system
on 01 January 1995, the date when the WTO itself
came into existence. The Agreement concerns with

In order to ensure that a country’s consumers are

the application of basic rules for food safety and
standards for animal and plant health.

The Agreement requires all countries to maintain
measures to ensure that food is safe for consumers,
and to prevent the spread of pests or diseases among
animals and plants. SPS measures can take many
forms, such as requiring products to come from a
disease-free area, inspection of products, specific
treatment or processing of products, setting of
allowable maximum levels of pesticide residues or
permitted use of only certain additives in food. SPS
meansures - sanitary (human and animal health)
and phytosanitary (plant health) - apply to domesti-
cally produced food or local animal and plant
diseases, as well as to products coming from other
countries.

The basic aim of the SPS Agreement is to maintain
the sovereign rights of any government to provide the
level of health protection it believes appropriate, but
to ensure that such sovereign rights are not misused
for protectionist purposes and do not result in
unnecessary barriers to international trade.

The SPS Agreement, while permitting govern-
ments to maintain appropriate SPS protection,
reduces possible unpredictability of decisions and
encourages consistent decision making. It requires
that SPS measures be applied for no other purpose
than that of ensuring food safety and animal and
plant health. In particular, the Agreement clarifies,
which factors should be taken into account in the
assessment of the risk involved. Measures to ensure
food safety and protect the health of animals and
plants should be based as far as possible on the
analysis and assessment of objective and accurate
scientific data.

The SPS Agreement encourages governments to
establish national SPS measures consistent with
international standards, guidelines and recommen-
dations. This process is often referred to as
“harmonisation”. The WTO itself does not develop
such standards. However, most of the WTO’s
member governments participate in the development
of these standards in other international bodies. The
standards are developed by leading scientists in the
field and governmental experts on health protection
and are subject to international scrutiny and review.

International standards are often higher than the
national requirements of many countries, including
developed countries, but the Agreement explicitly
permits governments to choose not to use the interna-
tional standards. However, if the national require-
ment results in a greater restriction of trade, a country
may be asked to provide scientific justification,
demonstrating that the relevant international stan-
dard would not result in the level of health protection

in the SPS Agreement.

Because SPS measures can so effectively restrict
trade, GATT member governments were concerned

about the need for clear rules

regarding their use. There was a
fear that SPS measures might be
used for protectionist purposes.

The SPS Agreement was
intended to close this potential
loophole. It sets clearer, more
detailed rights and obligations for
food safety and animal and plant
health measures, which affect
trade. Countries are permitted to
impose only those requirements
needed to protect health, which are
based on scientific principles. A
government can challenge another
country’s food safety or animal
and plant health requirements on
the grounds that they are not
justified by scientific evidence. The
procedures and decisions used by
a country in assessing the risk to
food safety or animal or plant
health must be made available to
other countries upon request.
Governments have to be consistent
in their decisions on what is safe
food, and in response to animal
and plant health concerns.

SPS measures, by their very
nature, may result in restrictions
on trade. All governments accept
the fact that some trade restrictions
may be necessary to ensure food
safety, and animal and plant
health protection. However,
governments are sometimes under
pressure to go beyond what is

Compariso

SPS and

Both Agreements
tures though subst:
ferent

Both Agreements e
tions for non-discr
notification of propc
creation of enquiry

Both Agreements e
international stande

Under the TBT Ag
ments are not oblic
tional standards if t
appropriate due tc
geographical reaso

Under the SPS Ag
ments are not oblige
dards without any s
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only to the extent th
tect human, animal
the basis of availal
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needed for health protection and use SPS restrictions
to shield domestic producers from economic competi-
tion. A SPS restriction, which is not actually required
for health reasons, can be a very effective protectionist
device, and because of its technical complexity, can
also be a deceptive and difficult barrier to challenge.

Major criticism of the SPS Agreement is that the
developing countries, in practice, face a great number
of difficulties when using the Agreement. A few larger
middle-income countries appear to see clear benefits
from the Agreement while most countries do not
possess the financial, human, and technical resources
necessary to use it. Some countries, especially LDCs,
are excessively burdened by the implementation costs
of the SPS Agreement.
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U

NDERSTANDING WTO

Agreement on Technical Barriers to Trade

The TBT Agreement contains a provision to base all standards and regulations

on international standards

he Technical Barriers to Trade (TBT)

Agreement tries to ensure that regulations,

standards, testing and certification procedures that
governments lay down for the reasons of security, health
or the environment do not create unnecessary obstacles to
trade. Work on reducing technical barriers to trade had
began during the Tokyo Round of GATT negotiations in
the 1970s and a ‘Standards Code” was adopted in 1979.
The TBT Agreement was negotiated during the Uruguay
Round (1986-1994) extending and improving on the
Standards Code. The Agreement came into force with the

between
TBT

ave common fea-
intive rules are dif-

body basic obliga-
mination, advance
sed measures and,
points

courage the use of
irds

reement, govern-
Jjed to use interna-
hey seem to be in-
) technological or

reement, govern-
d to use such stan-
cientific basis

nt allows govern-
chnical regulations
and for curbing de-

t allows measures
at is desired to pro-
or plant health on
ble scientific infor-

establishment of the WTO in January
1995.

The standards and regulations are
important as they facilitate their
utilisation and widely accepted stan-
dards make it possible to have uniform
designs, machinery, tools and inputs
resulting in economy of production, an
assurance of quality. They also help
consumers, with more confidence in
buying a product and the producer is
known to adhere to standards. But
technical regulations and industrial
standards vary from country to country
and can have too many different stan-
dards. If the standards are set arbitrarily,
they could be used as an excuse for
protectionism and thus can become
obstacles to trade. Therefore, detailed
disciplines have been prescribed in this
regard in the TBT Agreement.

Technical regulations and standards
set out specific characteristics of a

roduct - such as its size, shape, design,
unctions and performance, or the way it
is labelled or packaged before it is put on
sale. In certain cases, the way a product is
produced can affect these characteristics,
and it may then {)rove more appropriate
to draft technical regulations and stan-
dards in terms of a product’s process and
production methods rather than its
characteristics per se. The TBT Agreement
makes allowance for both approaches in
the way it defines technical regulations
and standards. The difference between a
standard and a technical regulation lies
in compliance. While conformity with

standards is voluntary, technical regulations are by

nature mandatory. They have different implications for
international trade. If an imported product does not fulfil
the requirements of a technical regulation, it will not be
allowed to be put on sale. In the case of standards, non-
complying imported products will be allowed on the
market, but then their market share may be affected if
consumers’ prefer products that meet local standards
such as quality or colour standards for textiles and
clothing.

Conformity assessment procedures are technical
procedures - such as testing, verification, inspection and
certification - which confirm that products fulfil the
requirements laid down in regulations and standards.
Generally, exporters bear the cost, if any, of these proce-
dures. Non-transparent and discriminatory conformity

assessment procedures can become effective protec-
tionist tools.

Government should avoid unnecessary obstacles
to trade meaning that when it is preparing a technical
regulation to achieve a certain policy, it should not be
more trade-restrictive than necessary to fulfil the
legitimate objective. According to the Agreement,
specifying, whenever appropriate, product regulations
in terms of performance rather than design or descrip-
tive characteristics will also help in avoiding unneces-
sary obstacles to trade. Unnecessary obstacles to trade
can result when (i) a regulation is more restrictive than
necessary to achieve a given policy objective, or (ii)
when it does not fulfil a legitimate objective. A regula-
tion is more restrictive than necessary when the
objective pursued can be achieved through alternative
measures, which have less trade-restricting effects,
taking account of the risks non-fulfilment of the
objective would create. Elements that members can use
for risk assessment are: available technical and
scientific information, technology or end-uses of the

roducts. Article 2.2 of the Agreement specifies that
egitimate objectives include inter alia: national
security requirements, prevention of deceptive prac-
tices, protection of human health or safety, protection
of animal and plant life or health or the environment.

Like many other WTO Agreements, the TBT
Agreement includes the GATT’s most favoured nation
and national treatment obligations, i.e., products
imported from the territory of any member be accorded
treatment no less favorable than that accorded to like
products originating in any other country and to like
products of national origin. The Agreement sets out a
code of good practice for the preparation, adoption
and application of standards by central government
bodies.

A system of equivalence is set out where national
technical standards that are different but achieve the
same level of quality should be treated as equivalent.
Harmonisation of technical standards is encouraged
through active participation in international standard
setting bodies such as the International Organisation
for Standardisation (ISO). International standards are
not set out in the Agreement itself.

The TBT Agreement contains a provision to base
all standards and regulations on international
standards which should be published and notified to
the WTO. Members should provide time to comment
while preparing new regulations. National govern-
ments are also required to establish a national enquiry
point and a central authority to implement the Agree-
ment. Provisions are made to assist developing
countries to implement it and developing countries are
also allowed to keep certain barriers to protect their
development needs.

The TBT Agreement has been criticised for its trade
distorting nature. Disagreements between countries
about regulations and standards involve complex
issues not specifically addressed by the Agreement. As
a result, developed countries have been exploiting
such a flexibility to restrict imports by imposing
stringent norms and standardlg. Besides, developing
countries, especially LDCs, face difficulty in imple-
menting this Agreement due to lack of financial,
human, and technical resources. =
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COMPETITION Policy and Law

Advocacy and capacity building on competition

Competition laws and policies in developing countries must be well adapted

to their national development circumstances

The project
endeavours to
accelerate the

process toward
a formal
competition law
and policy,
which has been
absent until
now in three
developing
countries in the
Mekong sub-
region

he last two decades have seen most
developing economies in the world,

including those once committed to central

economic planning, taking great efforts in

advancing towards market driven economy. In

this agenda for reforms, comprehensive
development of legal and regulatory frame-
work has been a focus, with competition law
and policy as an integral part, especially now
that the need for, and the role of, such a law
and policy in the development process are
broadly accepted in principle.

It is well recognised, nonetheless, that in
order to achieve targeted policy objectives and
contribute most to the reform cause, competi-
tion laws and policies in developing countries
must be well adapted to their national devel-
opment circumstances, taking into account all
the local economic, social, and cultural
dimensions, and by no means be a copy of
developed country competition regimes. They
are also to be supported
and promoted by efficient
institutions, which are
well equipped with
sufficient capacity and
skills. Towards such
policies and concomitant
institutions, it is neces-
sary, at the first instance,
for developing countries
to foster public accep-
tance as well as wide-
spread participation and
contribution of various national stakeholders
into the policymaking process and build up
the capacities and skills of the competition
authority and complementary institutions. In
the whole process, it is important for them to
learn from their own experiences. Externally,
sharing and comparing the experiences with
other developing countries will help them
overcome the impediments to having an
effective competition regime.

Strongly aware of the severe resource and
capacity constraints of the developing coun-
tries, Consumer Unity & Trust Society Centre
for Competition, Investment & Economic
Regulation (CUTS C-CIER), a network institu-
tion of SAWTEE, is taking up a new initiative,
codenamed “the 7-Up MARK II Project”. The
project endeavours to accelerate the process
toward a formal competition law and policy,
which has been absent until now in three
developing countries in the Mekong sub-
region, namely, Cambodia, Lao People’s
Democratic Republic and Vietnam, and
advance the environment in which the law
and policy can be enforced for better results,
which is to be done through various research
based advocacy and capacity building activi-
ties. The init